
  

Notice:   Due to Building Security, public entrance during non-business hours is through the Police Department—Pierce St. Entrance only.  
Individuals with disabilities requiring assistance to enter the building should request aid via the intercom system at the parking lot entrance gate on Henrietta St. 
 
Persons with disabilities that may require assistance for effective participation in this public meeting should contact the City Clerk’s Office at the number (248) 530-1880, or (248) 644-5115 (for the 
hearing impaired) at least one day before the meeting to request help in mobility, visual, hearing, or other assistance.  
 
Las personas con incapacidad que requieren algún tipo de ayuda para la participación en esta sesión pública deben ponerse en contacto con la oficina del escribano de la ciudad en el número 
(248) 530-1800 o al (248) 644-5115 (para las personas con incapacidad auditiva) por lo menos un dia antes de la reunión para solicitar ayuda a la movilidad, visual, auditiva, o de otras asistencias. 
(Title VI of the Civil Rights Act of 1964). 

  REGULAR MEETING OF THE PLANNING BOARD 
WEDNESDAY, MARCH 13, 2019 

7:30 PM 
151 MARTIN STREET, CITY COMMISSION ROOM, BIRMINGHAM, MI 

 
A. Roll Call 
B. Review and Approval of the Minutes of the regular meeting of February 27, 2019 
C. Chairpersons’ Comments   
D. Review of the Agenda  

 
E. Public Hearings 

 
1. AN ORDINANCE TO AMEND CHAPTER 126, ZONING, OF THE CODE OF THE 

CITY OF BIRMINGHAM:  
 

TO AMEND ARTICLE 7, SECTION 7.08, REQUIREMENTS AND; ARTICLE 7, SECTION 7.25; 
REVIEW, IN ORDER TO CLARIFY THE BOARD REVIEW PROCESS FOR THE RENOVATION OF 
EXISTING BUILDINGS AND THE CONSTRUCTION OF NEW BUILDINGS. 
 

2. AN ORDINANCE TO AMEND CHAPTER 126, ZONING, OF THE CODE OF THE 
CITY OF BIRMINGHAM:  

 
TO AMEND ARTICLE 4, SECTION 4.74 SS-01, STRUCTURE STANDARDS, TO ADD INTENT 
AND STANDARDS REGULATING ENCROACHMENTS INTO THE RIGHT OF WAY. 

 
F. Study Session Items 

Rules of Procedure for Study Sessions: Site Plan and Design Review, Special Land Use Permit Review and other review 
decisions will not be made during study sessions; Each person (member of the public) will be allowed to speak at the end of 
the study session; Each person will be allowed to speak only once; The length of time for each person to speak will be 
decided by the Chairman at the beginning of the meeting; Board members may seek information from the public at any time 
during the meeting. 
 

1. Rooftop Uses 
2. Planning Board Rules of Procedure (Regulated Uses) 

 
G. Miscellaneous Business and Communications: 

a. Communications  
b. Administrative Approval Correspondence  
c. Draft Agenda for the next Regular Planning Board Meeting (March 27, 2019)  
d. Other Business  

 
H. Planning Division Action Items  

a. Staff Report on Previous Requests  
b. Additional Items from tonight's meeting 

 
I.   Adjournment 
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CITY OF BIRMINGHAM 
PLANNING BOARD ACTION ITEMS 

OF WEDNESDAY, FEBRUARY 27, 2019 
 

Item Page 
 

B.  APPROVAL OF THE MINUTES OF FEBRUARY 13, 2019 
 
Motion by Mr. Koseck 
Seconded by Mr. Share to approve the minutes of the Regular Planning Board 
Meeting of February 13, 2019 as amended. 
 
Motion carried, 5-0. 
 
 
E.  PRELIMINARY SITE PLAN REVIEW 

1. 35001 Woodward Avenue 
 
Motion by Mr. Williams 
Seconded by Mr. Share to postpone consideration of the Preliminary Site Plan 
approval for 35001 Woodward Avenue until April 24, 2019.  
 
Motion carried, 7-0. 
 
 
F.  REQUEST FOR A SITE PLAN EXTENSION 

1. 277 Pierce St -- The Varsity Shop 
 

Motion by Mr. Williams 
Seconded by Mr. Boyle to extend the site plan approval for six months until 
August 23, 2019. 
 
Motion carried, 7-0. 
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CITY OF BIRMINGHAM 
REGULAR MEETING OF THE PLANNING BOARD 

WEDNESDAY, FEBRUARY 27, 2019 
City Commission Room 

151 Martin Street, Birmingham, Michigan 
 
 
Minutes of the regular meeting of the City of Birmingham Planning Board held on February 27, 
2019.  Chairman Scott Clein convened the meeting at 7:30 p.m. 
 
A.  ROLL CALL 
 
Present: Chairman Scott Clein; Board Members Robin Boyle, Stuart Jeffares, Bert Koseck,  

Daniel Share, Bryan Williams, Janelle Whipple-Boyce; Alternate Board Member 
Jason Emerine; Student Representative John Utley     
   

Absent: Alternate Board Member Nasseen Ramin; Student Representative Sophia Trimble 
  
Administration: Jana Ecker, Planning Director       
   Laura Eichenhorn, Transcriptionist       
 
02-025-19 
 
B.  APPROVAL OF THE MINUTES OF THE REGULAR PLANNING BOARD  
  MEETING OF FEBRUARY 13, 2019 
Mr. Share noted that the title page provided with the minutes recorded the motions from the 
meeting of January 23, 2019 instead of the motions from the meeting of February 13, 2019. 
 
Planning Director Ecker confirmed and said the title page would be updated with the motions 
from the meeting of February 13, 2019. 
 
Motion by Mr. Koseck 
Seconded by Mr. Share to approve the minutes of the Regular Planning Board Meeting 
of February 13, 2019 as amended. 
 
Motion carried, 5-0. 
 
VOICE VOTE 
Yeas: Koseck, Share, Clein, Jeffares, Whipple-Boyce 
Nays: None  
Abstain: Boyle, Williams 
 

02-026-19 
 

C.  CHAIRPERSON’S COMMENTS  (none) 
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02-027-19 
 
D.  APPROVAL OF THE AGENDA   
The agenda had featured two preliminary site plan reviews, but the applicant for 695 W. Brown 
asked that the matter be withdrawn. The applicant plans to redesign and return at a later date. 
 
Chairman Clein noted that if 695 W. Brown requests a Preliminary Site Plan review in the future 
it would be treated as a new submittal. 
 

02-028-19 
 
E.  PRELIMINARY SITE PLAN REVIEW 
Chairman Clein explained the process of a Preliminary Site Plan review, wherein staff reviews 
their report, the Planning Board asks clarifying questions, the Planning Board hears from the 
applicant, the Planning Board invites public comment, and the matter is returned to the Planning 
Board for discussion and decision. 
 

1. 35001 Woodward Avenue 
Planning Director Ecker presented the item in full. 
 
Planning Director Ecker confirmed for Chairman Clein that the hotel’s planned residential units do 
not conform to City ordinances, as they are currently shown at 300 sq. ft. on the submitted plans 
and are required to be 600 sq. ft. 
 
Chairman Clein observed that these plans would not obtain approval this evening because they 
were neither complete nor compliant with the City’s ordinances. He said it was the applicants’ 
responsibility to submit complete plans and that they had not. Apologizing for his tone, he told 
Planning Director Ecker that his frustration was not with her, but with the incomplete plan 
submission. 
 
Mr. Williams noted the Planning Board said it would require a City-approved special event 
operations plan prior to the final site plan as a condition of the CIS, so condition three in the 
sample motion language should be amended to reflect that.  
 
Planning Director Ecker concurred and said she would amend the language.  
 
She also told Mr. Koseck that while the architectural features should not hold the applicant up 
tonight, it is Planning Department practice to note any design issues that will require substantial 
changes to the plans during a Preliminary Site Plan review. 
 
Chairman Clein explained that if the applicant would be seeking any variances the Board of Zoning 
Approvals (BZA) often likes to hear the Planning Board’s observations on the planning aspects of 
the site. Applicants tend to go to the BZA before a Final Site Plan review. 
 
Planning Director Ecker said the below-ground parking garage would be reviewed by the Police 
Department and the City’s transportation consultants. Stacking of cars could only occur during a 
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special event, and the required special event plan would outline how the flow of parking and valet 
service would work. 
 
Kevin Biddison of Biddison Architecture, 320 Martin St., addressed the Planning Board as a 
representative of the applicant. Taking the Planning Board through the site plans, he indicated: 

● The civil sheet contained all the current and proposed conditions for Maple and Park, curb 
connections, buildings, property lines, and other elements required for a submitted plan. 

● The 11½ foot drop-off lane with a two-foot protected curb is a current condition which 
City Engineer O’Meara asked Mr. Biddison to include as part of the plan since the City will 
either keep the curbline or re-do the curbline in the same location in order to maintain the 
same traffic flow and to allow the hotel to use that space as a car-queueing area. City 
Engineer O’Meara also advised Mr. Biddison to pull the concrete areas away from the 
building slightly more than originally planned to allow for the five-foot concrete walk area 
all the way around the building, to add additional exposed aggregate areas, and additional 
tree boxes. 

● The five-foot sidewalk that goes across and in front of all the architectural elements, 
maintaining the same curb line.  

● From Maple to the valet area is approximately 45 to 50 feet, which is how long a vehicle 
coming off Maple would have to know where the valet line begins.  

● While both the Planning and Engineering staffs have reviewed these plans, both 
departments plus Biddison Architecture staff have not met all at once to discuss issues 
and concerns. 

● Variances will be sought for the loading zone that is 12 x 30 x 14 ft. instead of the 12 x 
40 x 14 ft. requirement, the canopy that will go over the drive-through area but not over 
the curb line, an area on the second floor that projects out over the property line about 
two feet at about a twenty foot level, and an area at a fifty foot elevation that sticks out 
over the front property line. Mr. Biddison confirmed that both he and the applicant are 
aware that the applicant will need an encroachment approval from MDOT for any areas 
that project out into the Woodward Avenue - M1 Right of Way.  

 
Planning Director Ecker explained that there is an upcoming public hearing scheduled on a 
proposed ordinance that would regulate encroachments over the Right of Way. The ordinance is 
not yet in place, but the proposed encroachments in these plans may need to be considered in 
light of that ordinance if it is approved. 
 
Mr. Biddison continued: 

● Floors two, three and four as planned each have about 1.8 feet that project into the M1 
ROW. The window is set back to be within the property line, and it is an architectural 
feature that encroaches into the M1 ROW.  

● The plans for Park Street drop-off lane would not encroach into the traffic lane, but would 
go beyond the property line.  

● Park Street is planned to be the back-of-house area for the building. The area would be 
kept as a solid, with material and structure changes to maintain the rhythm of the building. 
Glass doors would lead into the building from the garage and trash areas. The trash area 
would be screened, and the transformers would also be located in that area. 
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Mr. Koseck noted that from to the east of the overhead door in the parking area, there is no 
parking featured. There are stairs and the Hunter House. Given this, Mr. Koseck was unclear why 
the City’s glazing requirements were not being met in that area at least. 
 
Ms. Whipple-Boyce noted that the glass on the Hunter House show on the site plan appears much 
larger than the glazing shown on the elevation. Other members of the Planning Board concurred.   
 
Mr. Biddison said: 

● Conversations with the Hunter House yielded a request for a larger window, but the larger 
window had not yet been reconciled with the elevation in the plans.  

● The south elevation is not in compliance as there is 37% glazing while the City requires it 
be 70%.  

● From a BZA standpoint, variances would be needed for the curb-cut issue relative to the 
Park St. side, the entrances to the building near the trash area, the solid area being 
proposed along the outside of the building, the dumpster at 10-foot, the parking and the 
residential unit size on the fifth floor.   

● The 300 sq. ft. units represented on the fifth floor would be connected by a door in order 
to combine two into a larger 600 sq. ft. unit. There are other residential units which would 
be 600 sq. ft. on their own.  

● A previous hotel planned for this location had stairs allowed on the north side of the 
building to get to the exterior. The decision was made to include stairs in these plans as 
part of operational considerations.   

● The applicant is happy to add whatever number of trees the Engineering Department 
deems appropriate according to the standards for the City. 

● Trash areas are screened with solid portions of the building. The roll-up door on the small 
Hunter House element would be fully screened.  

● Full parking plans, including the movement of cars during valeted events, will be presented 
at the Final Site Plan review. The residential parking level would not be impacted by special 
events, and the hotel will be able to provide parking for 70-80 vehicles on-site with valet 
service for special events.  

 
Chairman Clein asked the Board if there were any further questions for the applicant. Seeing 
none, Chairman Clein asked if any members of the public would like to comment on the proposal. 
 
Kelly Cobb of the Hunter House reserved the right to speak on the matter at any future Board 
meeting. 
 
Chairman Clein assured Mr. Cobb that the public is always welcome to speak at Planning Board 
meetings. Chairman Clein also requested that Mr. Cobb reach out to Planning Director Ecker and 
City staff to make them aware of any contractual agreements between the applicant and the 
Hunter House so that the Board and staff can be sure they are meeting the legal requirements 
for the review and the site plan. 
 
Mr. Williams said the City may already have a document reviewing the contractual agreement 
between the applicant and the Hunter House, that he has not yet seen the document, and that 
he would like to see it.  
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Chairman Clein clarified the Board does not wish to get involved in the legal discussions between 
the applicant and the Hunter House; rather, he just wants to make sure the City has access to 
the most complete information possible so the Board can the most appropriate decision. 
 
Mr. Cobb said he appreciated and respected Chairman Clein’s request. He reported that one of 
the more important aspects of the agreement between the applicant and the Hunter House is the 
Hunter House’s right to review and approve the applicant’s plans before submission to the City, 
which he stated was not done. He also said he would speak to Planning Director Ecker further 
about the agreement. 
 
Chairman Clein addressed Planning Director Ecker and said his only concern is to have staff review 
and verify that the Planning Board is not encumbered by any other contractual agreements 
pertaining to this site. 
 
Planning Director Ecker acknowledged Chairman Clein. 
 
Chairman Clein requested the Board permit him to speak on the matter first, even though he 
stated his usual practice was to yield to other members of the Board. He continued: 

● The number of variances being requested for this site is staggering, and the applicant will 
need to prove hardship to the BZA in order to be granted those variances. 

● The BZA likes to hear the Planning Board’s opinion from a planning perspective in its 
consideration of variances, and as far as Chairman Clein was concerned there was no 
reason glazing should not be met -- particularly on the W. Maple frontage, there was no 
clear reason why height and setback requirements should not be met, and there was no 
reason for the minimum residential unit size requirements to not be met. Chairman Clein 
said he would not vote to approve any residential unit smaller than 600 sq. ft. as required 
by ordinance. 

● Acknowledging this is a very difficult site to develop, Chairman Clein stated he also 
perceives the applicant as taking a troubling approach to a number of issues. Among 
Chairman Clein’s concerns were inconsistencies both within the submitted plans and 
between the plans and ordinance requirements, vehicular and valet operation on Park St., 
and pedestrian flow on Park St. 

● He does not like the Park St. valet entrance, stating the driveway and the loading areas 
are far too wide. 

● He would not consider a motion to approve these plans until these issues have been 
satisfactorily addressed and advocated postponing the Board’s vote. 

 
Mr. Jeffares stated it is most prudent for applicants to reach an understanding with stakeholders 
before entering into a Planning Board review, because doing otherwise rarely works out in the 
applicant’s favor.  
 
Mr. Williams agreed with Chairman Clein about the Park St. valet, stating visitors unfamiliar with 
the area will not be able to visually locate the valet entrance in time given the speed of the flow 
of traffic of other vehicles heading north. Stating that this opinion was with all due respect, Mr. 
Williams said the traffic consultant did not seem to have taken traffic volumes in the area into 
account. He said part of the problem is the City’s allowance of parallel parking along Maple 
between Park and Old Woodward, meaning that when a large vehicle is trying to parallel park on 
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Maple the traffic backs up unsafely onto Woodward. Given these issues, Mr. Williams opined that 
the valet location would significantly compound the problem.  
 
Mr. Koseck stated that he hopes this site gets a development instead of the parking lots that are 
currently there. He acknowledged that while adherence to ordinances can be challenging to an 
architect, in his architectural projects he always goes through the applicable ordinances and 
familiarizes himself with the requirements. More times than not, Mr. Koseck said, the design 
adheres to the requirements. He has found that requesting a variance from the BZA is a very rare 
thing. Mr. Koseck accordingly said it is very troubling to him when architects, especially ones 
familiar with local ordinances, disregard what they know the requirements to be. He said the 
perspective is often one of ‘bending the rules’, but that architects need to understand ordinances 
are law. While architects may intend to request variances for the non-compliant aspects of their 
projects, they are unlikely to be successful unless the Planning Board has seen sufficient evidence 
of hardship for every case. He said he would definitely not be in support of the plan this evening. 
Mr. Koseck concluded by encouraging the applicant and architect to go back to the planning 
process and bring their plans into compliance with the ordinance requirements.  
 
Mr. Boyle said this is the most important site in southeast Michigan. He continued that the plans 
for one-third of the ground floor of the site is actually determining the whole issue. Given the 
importance and high visibility of the area, Mr. Boyle opined that a successful hotel cannot be 
expected to occupy only two-thirds of its site. He noted the architect for the previous application 
had the same problem, and that this hotel will be nearly impossible to build as long as this issue 
remains the same. 
 
Chairman Clein said he was willing to entertain a motion. 
 
Motion by Mr. Williams 
Seconded by Mr. Share to postpone consideration of the Preliminary Site Plan 
approval for 35001 Woodward Avenue until April 24, 2019.  
 
Motion carried, 7-0. 
 
VOICE VOTE 
Yeas: Boyle, Williams, Koseck, Share, Clein, Jeffares, Whipple-Boyce 
Nays: None  
 

2. 695 W. Brown Street 
This item was withdrawn by the applicant and thus is no longer under consideration. 
 

02-029-19 
 

F.  REQUEST FOR A SITE PLAN EXTENSION 
1. 277 Pierce St -- The Varsity Shop 

Mr. Share recused himself, citing a business relationship with the applicant. 
 
Planning Director Ecker presented the item. 
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Architect Victor Saroki represented the site plan extension request on behalf of the companies 
involved with 277 Pierce. He said the construction and engineering documents have all been 
completed and turned in, but that the applicant was not aware the building permit also had to be 
obtained prior to the site plan expiration.  They understood you simply needed to apply for the 
permit prior to expiration of the site plan. As a result, he appeared before the Planning Board to 
request another extension.  The applicant is prepared to begin construction on the site this 
summer.  
 
Mr. Saroki explained to Ms. Whipple-Boyce that six months is being requested to allow time for 
the required reviews, remediation, and demolition even though the applicant hopes to have the 
building permit within a couple of months. In addition, the adjacent alley is being redone by the 
City this summer, so the applicant and the City need to discuss the management of the 
simultaneous projects.  
 
Motion by Mr. Williams 
Seconded by Mr. Boyle to extend the site plan approval for six months until August 
23, 2019. 
 
Motion carried, 7-0. 
 
VOICE VOTE 
Yeas: Boyle, Williams, Koseck, Share, Clein, Jeffares, Whipple-Boyce 
Nays: None  
 

02-030-19 
 
G.  ANNUAL REPORT - COMMUNITY DEVELOPMENT 
Planning Director Ecker submitted the report to the Board. 
 
Mr. Williams thanked Planning Director Ecker for all of her hard work, citing especially her precise 
analysis this evening. The rest of the Board joined in heartily thanking Planning Director Ecker. 
 

02-031-19 
a.        Communications (none) 
 
b. Administrative Approval Requests (none) 

 
c. Draft Agenda for the next Regular Planning Board Meeting of March 13, 2019 

 
➢ Public hearing on projections in the Right of Way; 
➢ Public hearing on the renovations of existing commercial buildings; 
➢ Rooftop uses; 
➢ Rules of procedure for regulated uses. 
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02-032-19 
 
H.  ADJOURNMENT  
 
No further business being evident, the Chairman adjourned the meeting at 9:08 p.m. 
      
 
             
             
             
 Jana L. Ecker 
 Planning Director          
 
 



 

MEMORANDUM 
 

Planning Division 
 
DATE:   March 8, 2019 
TO:   Planning Board 
FROM:  Jana L. Ecker, Planning Director 
SUBJECT: Renovation of Commercial Properties 

 
 
Background: 
Questions have been posed as to the procedure for determining what level of board review is 
required for the renovation of a building or construction of a new building. Currently, there are 
three boards that review proposed modifications to buildings:  the Planning Board, the Design 
Review Board, and the Historic District Commission.   
 
Article 7, Section 7.25 of the Zoning Ordinance establishes the reviewing board for site plan 
reviews as follows: 
 

For properties located within historic districts designated under Chapter 62 of the Birmingham 
City Code, Site Plan Reviews will be conducted by the Historic District Commission and the 
Planning Board.  Site Plan Reviews by the Planning Board are required for non-historic 
properties and the following types of developments: 
A.  Single-family cluster developments. 
B. Accessory building in all zoning district except single-family. 
C. Attached Single-Family Residential (R8). 
D. Two-Family Residential (R4). 
E. Multiple-Family Residential (R5, R6, R7). 
F. Neighborhood Business (B1). 
G. General Business (B3, B2B, B2C). 
H. Office/Residential (B3). 
I. Business/Residential (B4). 
J. Office (O1). 
K. Office/Business (O2). 
L. Parking (P) and all off-street parking facilities in any zoning district except in a district 

zoned single-family residential when the area thereof accommodates three or less 
vehicles. 

M. Mixed Use (MX). 
 
Thus, Article 7, section 7.25 requires site plan review for new development of all historic 
properties by the Historic District Commission and the Planning Board. Meanwhile site plan review 
for new development of non-historic properties is required by the Planning Board. 
 
 



Article 7, Section 7.08 of the Zoning Ordinance establishes the review procedure for design reviews 
for all building renovation and construction activities as follows:  
 

 All Design Review plans for new non-historic construction also requiring Site Plan 
Review will be submitted to and reviewed by the Planning Board.  

 All plans, not requiring Site Plan Review or  Historic District Review, for new 
construction, the alteration or painting of the exterior of any building and/or the 
addition of any lighting, signs, equipment or other structures which substantially 
alter the exterior appearance as determined by the City Planner shall be submitted 
to the Design Review Board for review.  

 All plans for additions or alterations to historic structures or structures within a 
historic district shall be submitted to the Historic District Commission in addition to 
any required Site Plan Review.   

 For uses requiring a special land use permit, Design Review of such uses shall be 
undertaken by the City Commission with recommendations from the Planning Board 
pursuant to Section 7.26.  Those items not requiring Design Review by the Design 
Review Board are as follows: 

A. Single-family residential buildings and structures not located within a 
cluster development. 

B. Items such as gutters, downspouts, door and window replacement when 
similar materials are used, antennas, roof vents and small mechanical 
equipment not readily visible to the public, painting to a similar color, 
and items of ordinary repair and maintenance. 

Thus, Article 7, section 7.08 states that for all new non-historic construction projects, the Planning 
Board is responsible for conducting both the site plan review and design review.  All plans for 
projects not requiring site plan review or HDC review such as exterior alternations, lighting, signs, 
equipment or other structures that substantially alter the exterior appearance of the building shall 
be reviewed by the DRB.   

Article 7, section 7.08 also states that all Special Land Use Permit reviews will be conducted by 
the City Commission, with recommendations from the Planning Board. The Design Review Board 
is responsible for conducting design reviews for the alteration of existing buildings when no site 
plan review is required. However, it is not explicitly delineated when a design review is required 
or when a site plan review is required.   

Current Planning Department Practice: 
City policy has been to require proposals that add square footage to a building or make significant 
changes to a site that would affect vehicle or circulation patterns to obtain site plan approval.  
Proposals that are limited to modifying the exterior of the building but do not expand the building 
or alter the site are required to obtain design review. 

The Planning Department has discretion to determine what plans go to Planning Board vs. Design 
Review Board as per Section 7.08 of the Zoning Ordinance. 
 
 



Multi-family, mixed use and commercial properties and projects that require Planning Board Site 
Plan review include: 

 The construction of new buildings; 
 Modifications to a building that increase or decrease the principal building’s square footage; 
 Modifications to the site that significantly change vehicle or circulation patterns; and 
 Modifications to the approved Site Plan that are of lesser quality than previously approved. 

 
Multi-family, mixed use and commercial properties and projects that require Design Review by the 
Design Review Board include: 

 The alteration or painting of the exterior of any existing building;   
 The addition of any exterior building or site lighting; 
 The addition or alteration of signage; and  
 The addition of any equipment or other structures which substantially alter the exterior 

appearance as determined by the City Planner. 
 
Issue:   
The Zoning Ordinance establishes the review process for new construction and renovation of 
existing buildings. However, the Zoning Ordinance is not clear as to the extent an existing building 
can be renovated before it is deemed new construction, and the ordinance is not clear as to what 
specific changes trigger site plan review. 
 
Some recent examples of projects that have been reviewed by the Design Review Board exclusively 
include the following: 

 Lavery Audi dealer – 34602 Woodward 
 Meadowbrook Urgent Care – 33722 Woodward 
 OWC wine shop – 912 S. Old Woodward 
 Holiday Market select – 1740 W. Maple 

 
On June 19, 2017, the City Commission and the Planning Board held a joint study session to 
discuss current planning issues in the City. When discussing the existing regulations regarding the 
renovation of existing buildings several deficiencies and/or ambiguities were identified in the 
Zoning Ordinance. Specifically, the question was raised as to what triggers a site plan review as 
opposed to a design review. There was a general consensus among the group that these issues 
should be studied by the Planning Board with the goal of providing recommendations to the City 
Commission for ordinance amendments that will clarify which type of reviews are required. 
 
On August 9th, 2017, the Planning Board held further discussion related to new construction and 
examined sample ordinance language requiring site plan approval for any alteration that affects 
the flow of traffic, the addition of building square footage, and if more than 25% of the exterior 
elevations are torn down. This discussion was carried into the next meeting on September 13th, 
2017 where the Planning Board suggested revising the draft ordinance language to require site 
plan approval if more than 33.3% of the exterior elevations are torn down. 
 
On September 13, 2017, the Planning Board briefly discussed the topic and summarized the 
problem.  However, a detailed discussion of the issue was deferred to a later date. 
 
On January 10th, 2018, the Planning Board reached a general consensus on commercial 
construction and renovation standards that would require Site Plan Approval. The Board then 



worked on arranging the wording of the ordinance to portray the proposed changes in a concise 
manner.  
 
On April 11th 2018, the Planning Board reviewed updated draft ordinance language and 
recommended several minor modifications to the language as presented.  The Planning staff 
agreed to make the changes and bring it back to a future study session for final review before 
setting a public hearing for formal recommendation to the City Commission. 
 
On January 9, 2019, the Planning Board reviewed modified draft ordinance language and 
recommended changes to codify the existing City policy as described above and in accordance 
with the comments of the last study session. The Planning Board requested several minor changes 
and agreed to bring the matter back for one more study session discussion. 
 
On February 13, 2019, the Planning Board again reviewed draft ordinance language and discussed 
the impact of the proposed changes.  Several minor changes were proposed to the draft ordinance 
language, and then the Planning Board voted to set a public hearing on the proposed amendments 
for March 13, 2019. 
 
The proposed amendments have now been reviewed by the City Attorney, the Building Official 
and the City Engineer.  Minor revisions were suggested and made, which do not affect the 
substantive provisions last discussed by the Planning Board.  In addition, the draft ordinance 
language was provided to the members of the Design Review Board and Historic District 
Commission for their review and comment.  Only one comment was received, and the email is 
attached to this memo for your review. 
 
Suggested Action: 
 
To recommend APPROVAL to the City Commission of the following amendments to Chapter 126; 
Zoning, of the Code of the City of Birmingham to clarify the board review process for the renovation 
and new construction of buildings: 
 

1. Article 7, Processes, Permits and Fees, Section 7.08, Design Review Requirements and;  
2. Article 7, Processes, Permits and Fees Section 7.25; Site Plan Review.   

 
 
  



THE CITY OF BIRMINGHAM ORDAINS: 
 

AN ORDINANCE TO AMEND CHAPTER 126, ZONING, OF THE CODE OF THE CITY OF 
BIRMINGHAM: 
 
 

TO AMEND ARTICLE 07 PROCESSES, PERMITS AND FEES, SECTION 7.25, REVIEW TO 
CLARIFY REQUIREMENTS FOR SITE PLAN REVIEW. 

 
 
Article 07, Section 7.25 shall be amended as follows: 

 

7.25 Review 

1. Site Plan Reviews by the Planning Board are required for all new construction of and 
additions to buildings for non-historic properties and the following types of developments: 
A.  Single-family cluster developments. 
B. Accessory building in all zoning district except single-family. 
C. Attached Single-Family Residential (R8). 
D. Two-Family Residential (R4). 
E. Multiple-Family Residential (R5, R6, R7). 
F. Neighborhood Business (B1). 
G. General Business (B3, B2B, B2C). 
H. Office/Residential (B3). 
I. Business/Residential (B4). 
J. Office (O1). 
K. Office/Business (O2). 
L. Parking (P) and all off-street parking facilities in any zoning district except in a district 

zoned single-family residential when the area thereof accommodates three or less 
vehicles. 

M. Mixed Use (MX). 
2. For properties located within historic districts designated under Chapter 62 of the Birmingham 

City Code, Site Plan Reviews will also be conducted by the Historic District Commission and 
the Planning Board. 

3. Site Plan Reviews by the Planning Board are also required for all expansions 
and/or alterations of buildings as follows: 

a. Where reconstruction of visible exterior walls of existing buildings 
exceeds 33.3% of the total exterior wall area; and / or 

b. Any alteration to an existing building and/or site which significantly alters 
the vehicular and/or pedestrian circulation as determined by the City 
Planner. 

 
 
 
 



 Historic District 
Commission 

Design Review 
Board 

Planning Board 

New construction 
and / or additions 

Required if 
located in an 
Historic District 

Not required Required 

Expansion/Alteration Required if 
located in an 
Historic District 

Not required Required 

Exterior modification 
without 
expansion/alteration 
of site per 7.25 (3)b 

Required if 
located in an 
Historic District 

Required Not required 

 
 
 

 
ORDAINED this ______ day of _________, 2019 to become effective 7 days after publication.  

 ____________________________ 

 Patty Bordman, Mayor        

 ____________________________   

Cherilynn Mynsberge, City Clerk 

 
 

 

 

 

 

 

  



THE CITY OF BIRMINGHAM ORDAINS: 
 

AN ORDINANCE TO AMEND CHAPTER 126, ZONING, OF THE CODE OF THE CITY OF 
BIRMINGHAM: 
 

TO AMEND ARTICLE 07 PROCESSES, PERMITS AND FEES, SECTION 7.08, 
REQUIREMENTS TO CLARIFY REQUIREMENTS FOR SITE PLAN REVIEW. 

 
Article 07, Section 7.08 shall be amended as follows: 
 

7.08 Requirements 

All Design Review plans for new non-historic construction also requiring Site Plan Review will 
be submitted to and reviewed by the Planning Board.   All plans, not requiring Site Plan 
Review or Historic District Review, for new construction, the alteration or painting of the 
exterior of any building and/or the addition of any lighting, signs, equipment or other 
structures which substantially alter the exterior appearance as determined by the City 
Planner shall be submitted to the Design Review Board for review. All plans for additions or 
alterations to historic structures or structures within a historic district shall be submitted to 
the Historic District Commission in addition to any required Site Plan Review.  For uses 
requiring a special land use permit, Design Review of such uses shall be undertaken by the 
City Commission with recommendations from the Planning Board pursuant to Section 7.26.  
Those items not requiring Design Review by the Design Review Board are as follows: 
 

A. Single-family residential buildings and structures not located within a cluster 
development. 

B. Uses requiring a special land use permit.  Design Review of such uses shall be 
undertaken by the City Commission with recommendations from the Planning Board 
pursuant to Section 7.26. 

C. Items such as gutters, downspouts, door and window replacement when similar 
materials are used, antennas, roof vents and small mechanical equipment not 
readily visible to the public, painting to a similar color, and items of ordinary 
repair and maintenance. 

 

 
ORDAINED this ______ day of _________, 2019 to become effective 7 days after publication.  

 ____________________________ 

 Patty Bordman, Mayor        

 ____________________________   

Cherilynn Mynsberge, City Clerk 

 



BIRMINGHAM CITY COMMISSION / 

PLANNING BOARD JOINT WORKSHOP SESSION MINUTES JUNE 19, 2017 

DPS FACILITY, 851 SOUTH ETON 

1.8 RENOVATION OF COMMERCIAL PROPERTIES 

Planning Director Ecker explained that there are three boards that review building improvements 
consisting of the Planning Board, the Design Review Board and the Historic District Commission. 
The Zoning Ordinance establishes the review process for new construction and renovation of 
existing buildings. However, the Zoning Ordinance is not clear as to the extent an existing building 
can be renovated before it is deemed new construction, and the ordinance is not clear as to what 
specific changes trigger site plan review. Site plan reviews go to the Planning Board. If the building 
is in the historic district, it will also go to the Historic District Commission. If it is a design change 
only to an existing building, it would go to the Design Review Board.  This issue came up 
particularly with the Audi building because they had not changed the footprint; it went to the 
Design Review Board.  The question is should there be a clarification made to some of the 
ordinance language to determine how much of a renovation to an existing building is a renovation, 
or when it becomes new construction or a new building. She noted that this is not the first time 
for this issue. 

 
She also suggested clarifying what exactly is a design change vs. a site plan change. In the 
past, a site plan change has been interpreted as a change in the footprint in the building or 
square footage, but it is unclear in the ordinance. Would the City like to see the review 
procedures amended for new construction and/or the renovation of existing buildings, both 
in terms of which boards review those actions and also whether there needs to be clarification 
on what constitutes renovation of an existing building, and where the line is drawn between 
that and new construction. Also, does the Commission wish to see a distinction or clear definition 
as to what constitutes a site plan change and what constitutes a design change. 
 
Commissioner Sherman suggested it would be wise to have more of a review than what we 
have now. 
 
Mr. Jeffares asked about dramatic changes in use. Ms. Ecker responded that would require an 
application for an occupancy permit and any building permits needed. The Building Department 
would route the plans to the other departments. The Planning Department would look at the 
use to confirm it is an approved use, and at parking to confirm it met the parking requirements. 
If there are no exterior changes to the building, it does not need to go to a board for planning 
review, according to the current ordinances. 
 
Mr. Koseck asked if the Design Review Board look at things such as site issues, pedestrian flow, 
trash, pickup, access, etc. Ms. Ecker said the DRB focuses more heavily on the design and the 
signage than the site issues. They do discuss the site issues, but not as much detail as the 
Planning Board and have input. 
 
Mayor Pro Tem Harris asked for specific examples when the ordinance did not require a site 
plan review and the project later was thought to have needed to have site plan review. Ms. 



Ecker said the Audi building was an example of one that had concern expressed as to whether 
it needed a site plan review as well, but no changes were made to the layout of the site, 
access, etc. The Wachler building and the McCann building were other examples. A site on 
Cole Street was required to also go for site plan review, because changes were proposed to the 
parking lot and dumpster. 
 
Commissioner DeWeese said the difference between design review and site plan review is not 
understood, and thinks it would be useful to have those defined and explained. He said that is 
also true of renovation and new construction. He added that site plan review considers 
internals, layout of other buildings around to see the interconnections between them, while 
Design Review does not look at as much, and so at a certain scale, it becomes important for 
site plan review. 
 
Mayor Nickita said this is most evident in downtown overlay where we have specific 
requirements. The Surnow building is an example where we need the expertise of the Planning 
Board and the review that deals with specifics for a project of that sort.  Maybe during the 
process, a recognition of the extent is clear, and if it is very minor and not much change, then 
it can be overlooked because we do not want to create difficulties when they are not there.  
We do not always know in the beginning of a project how big it might become.   He thinks 
the Planning Board should have some type of review to be certain the project adheres to the 
City’s guidelines. 
 
Commissioner Bordman expressed concern about what happens when a project turns out to be 
more involved than originally thought. She is unsure that our ordinance could even address a 
situation like that without causing problems for the builder. 
 
Ms. Boyce said it becomes more of a planning issue when an extensive renovation matched 
with a change in use occurs. She would like the Planning Board to have the opportunity to 
review it to make sure all of the issues are addressed. 
 
Mayor Nickita said there seems to be solid support for reviewing this further and identifying 
a plan of action to address having a further review than we have done in the past. The intention 
is not to create another level of regulation, but we have to make sure we have the proper 
checks and balances. 
 
Mr. Valentine said this issue will be added and brought back to the Commission. 
 
 
 
 
 
  



 
CITY OF BIRMINGHAM 

REGULAR MEETING OF THE PLANNING BOARD 
WEDNESDAY, AUGUST 9, 2017 

City Commission Room 
151 Martin Street, Birmingham, Michigan 

 
2. Renovation and New Construction of Commercial and Mixed-Use Buildings 
 
Mr. Baka advised that questions have been posed recently as to the procedure for determining 
what level of board review is required for the renovation of an existing building or construction 
of a new building. The Zoning Ordinance establishes the review process for new construction and 
renovation of existing buildings. However, the Zoning Ordinance is not clear as to the extent an 
existing building can be renovated before it is deemed new construction, and the ordinance is not 
clear as to what specific changes trigger site plan review. There are three boards that review 
building improvements: the Planning Board, the Design Review Board ("DRB") and the Historic 
District Commission ("HDC"). 
 
Article 7, section 7.25 provides for site plan review for new development of all historic properties 
by the HDC and the Planning Board, and for site plan review for new development of non-historic 
properties by the Planning Board. 
 
 Article 7, section 7.08 of the Zoning Ordinance establishes the review procedure for design 
reviews for all building renovation and construction activities.  For all new non-historic 
construction projects the Planning Board is responsible for conducting both the Site Plan Review 
and Design Review. All plans for projects not requiring Site Plan Review or HDC review such as 
exterior alternations, lighting, signs, equipment or other structures that substantially alter the 
exterior appearance of the building shall be reviewed by the DRB.  
 
Finally, Article 7, section 7.08 states that all Special Land Use Permit ("SLUP") reviews will be 
conducted by the City Commission, with recommendations from the Planning Board.  
 
The DRB is responsible for conducting design reviews for new construction and the alteration of 
existing buildings when no site plan review is required. However, it is not explicitly delineated 
when a design review is required or what necessitates a site plan review. City policy for many 
years has been to require proposals that add square footage to a building or make changes to a 
site that would affect vehicle or circulation patterns to obtain site plan approval. Proposals that 
are limited to modifying the exterior of the building but do not expand the building or alter the 
site are required to obtain design review only. 
 
On June 19, 2017 the City Commission and the Planning Board held a joint study session to 
discuss current planning issues in the City. When discussing the existing regulations regarding 
the renovation of existing buildings, several deficiencies and/or ambiguities were identified in the 
Zoning Ordinance. Specifically, the question was raised as to what triggers a Site Plan Review as 
opposed to a Design Review. There was a general consensus among the group that these issues 
should be studied by the Planning Board with the goal of providing recommendations to the City 
Commission for ordinance amendments that will clarify which type of reviews are required. 
 



Ms. Ecker explained that right now there is no distinction between minor renovation and major 
re-build.  Mr. Baka said the DRB did the Design Review for the Fred Lavery building.  No one 
knew that he was going to tear half of his building down but use the same footings and 
foundation. Mr. Lavery didn't anticipate how much of his building would have to come down until 
they were into construction.  The question is how to handle that sort of situation. 
 
Ms. Ecker maintained that if nothing else, the board should define what a site plan change is.  
Applicants are still appearing before a board, unless the change is so minor that it can receive 
administrative approval.  Mr. Baka thought if a threshold is set where a project requires site plan 
review, but there are larger buildings that might not be making significant changes, they shouldn't 
be required to have a site plan review.   

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



THE CITY OF BIRMINGHAM ORDAINS: 
 

AN ORDINANCE TO AMEND CHAPTER 126, ZONING, OF THE CODE OF THE CITY OF 
BIRMINGHAM: 
 

TO AMEND ARTICLE 07 PROCESSES, PERMITS AND FEES, SECTION 7.08, 
REQUIREMENTS TO CLARIFY REQUIREMENTS FOR SITE PLAN REVIEW. 

 
Article 07, Section 7.08 shall be amended as follows: 
 

7.25 Review 

All Design Review plans for new non-historic construction also requiring Site Plan Review will 
be submitted to and reviewed by the Planning Board.   All plans, not requiring Site Plan 
Review or  Historic District Review, for new construction, the alteration or painting of the 
exterior of any building and/or the addition of any lighting, signs, equipment or other 
structures which substantially alter the exterior appearance as determined by the City 
Planner shall be submitted to the Design Review Board for review. All plans for additions or 
alterations to historic structures or structures within a historic district shall be submitted to 
the Historic District Commission in addition to any required Site Plan Review.  For uses 
requiring a special land use permit, Design Review of such uses shall be undertaken by the 
City Commission with recommendations from the Planning Board pursuant to Section 7.26.  
Those items not requiring Design Review by the Design Review Board are as follows: 
 

D. Single-family residential buildings and structures not located within a cluster 
development. 

E. Uses requiring a special land use permit.  Design Review of such uses shall be 
undertaken by the City Commission with recommendations from the Planning Board 
pursuant to Section 7.26 

F. Items such as gutters, downspouts, door and window replacement when similar 
materials are used, antennas, roof vents and small mechanical equipment not 
readily visible to the public, painting to a similar color, and items of ordinary 
repair and maintenance. 

 
 

 
ORDAINED this ______ day of _________, 2017 to become effective 7 days after publication.  

 ____________________________ 

 Mark Nickita, Mayor        

 ____________________________   

Cherilynn Brown, City Clerk 



CITY OF BIRMINGHAM 
PLANNING BOARD ACTION ITEMS 

OF WEDNESDAY, SEPTEMBER 13, 2017 
 
3. Renovation and New Construction of Commercial and Mixed-Use Buildings 
 
Mr. Baka advised that questions have been posed recently as to the procedure for determining 
what level of board review is required for the renovation of an existing building or construction 
of a new building. The Zoning Ordinance establishes the review process for new construction and 
renovation of existing buildings. However, the Zoning Ordinance is not clear as to the extent an 
existing building can be renovated before it is deemed new construction, and it is not clear as to 
what specific changes trigger site plan review. There are three boards that review building 
improvements: the Planning Board, the Design Review Board and the Historic District 
Commission. 
 
Article 7, section 7.25 provides for site plan review for new development of all historic properties 
by the Historic District Commission and the Planning Board, and for site plan review for new 
development of non-historic properties by the Planning Board. 
 
Article 7, section 7.08 states that for all new non-historic construction projects the Planning Board 
is responsible for conducting both the site plan review and design review. All plans for projects 
not requiring site plan review or HDC review such as exterior alternations, lighting, signs, 
equipment or other structures that substantially alter the exterior appearance of the building shall 
be reviewed by the DRB. Finally, Article 7, section 7.08 states that all Special Land Use Permit 
("SLUP") reviews will be conducted by the City Commission, with recommendations from the 
Planning Board. The Design Review Board is responsible for conducting design reviews for new 
construction and the alteration of existing buildings when no site plan review is required. 
However, it is not explicitly delineated when a design review is required or when a site plan review 
is required.  
 
City policy for many years has been to require proposals that add square footage to a building or 
make changes to a site that would affect vehicle or circulation patterns to obtain site plan 
approval. Proposals that are limited to modifying the exterior of the building but do not expand 
the building or alter the site are required to obtain only design review. 
 
At the joint City Commission/Planning Board meeting on June 19, 2017 discussion occurred 
regarding current planning issues in the City. When discussing the regulations regarding the 
renovation of existing buildings, several deficiencies and/or ambiguities were identified in the 
Zoning Ordinance. Specifically, the question was raised as to what triggers a site plan review as 
opposed to a design review. There was a general consensus among the group that these issues 
should be studied by the Planning Board with the goal of providing recommendations to the City 
Commission for ordinance amendments that will clarify which type of reviews are required.  
 
In an attempt to create objective criteria to delineate between what requires site plan review and 
what requires design review, the Planning Staff has provided draft ordinance language which 
would codify the existing City policy as described above.  
 



The issue was discussed at the Planning Board meeting on August 9, 2017. The meeting 
reaffirmed the issue that right now there is no distinction between minor renovations and major 
re-builds of commercial buildings in Birmingham, and the possibility of a threshold being 
introduced to determine which board (DRB or PB) will perform the review. Members of the 
Planning Board agreed that the ordinance language should be clarified to say: 

 A full Site Plan Review is required if more than 33.3% of the exterior elevations are torn 
down; 

 The addition of square footage to any development shall be considered an expansion which 
requires site plan review; 

 Any alteration which significantly alters the traffic or pedestrian circulation functions on a 
site as determined by the City Planner shall also require Site Plan Review.  

 
Accordingly, the Planning Division is once again providing the draft ordinance language for 
comment by the Planning Board. 
 
Mr. Baka explained if this ordinance language was in place Fred Lavery Audi Dealer would not 
have received approval off a demolition permit because they would not have had Site Plan Review, 
which would have been required as more than 33.3% of the building sides were removed.  The 
DRB looks at the site, but does not consider the streetscape requirements.   
 
Chairman Clein stated they are trying to avoid four walls going away and being rebuilt that feel 
like new construction but with no regard to any other site plan issues. 
 
It was agreed to defer this topic to a future date. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 



CITY OF BIRMINGHAM 
REGULAR MEETING OF THE PLANNING BOARD  

WEDNESDAY, JANUARY 10, 2018 
City Commission Room  

151 Martin Street, Birmingham, Michigan 
 

01-06-18 
 
Review Process for Renovation/Reconstruction Projects  
 
Mr. Baka advised that questions have been posed as to the procedure for determining what level 
of board review is required for the renovation of a building or construction of a new building. 
Currently there are three boards that review proposed modifications to buildings: the Planning 
Board, the Design Review Board ("DRB"), and the Historic District Commission ("HDC").  
 
Currently, the Planning Dept. has discretion to determine what plans go to the Planning Board 
vs. the DRB as per section 7.08 of the Zoning Ordinance. 
 
Currently, site plan review is required by the Planning Board for: 

• new construction;  
• increasing or decreasing the principal building’s square footage and / or changing the building 
footprint; 
• significant changes that are proposed to the circulation patterns of the site;  and 
• modifications are proposed to a previously approved site plan that are of lesser quality design 
or materials than previously approved. 

 
Currently, design review is required by the Design Review Board Review for:  

• the alteration or painting of the exterior of any building;  
• the addition of any lighting; 
• the addition of signage;  and 
• the addition of equipment or other structures which substantially alter the exterior 
appearance as determined by the City Planner. 

 
The Zoning Ordinance establishes the review process for new construction and renovation of 
existing buildings. However, the Zoning Ordinance is not clear as to the extent an existing building 
can be renovated before it is deemed new construction, and the ordinance is not clear as to what 
specific changes trigger Site Plan Review. 
 
At the Planning Board meeting of September 13, 2017, the board suggested revising the draft 
ordinance language to require site plan approval if more than 33.3% of the exterior elevations 
are torn down. 
 
Staff has provided draft ordinance language that adds to section 7.25 as follows: 

• for the purpose of this section new construction shall include the partial demolition and 
reconstruction of an existing building where 33.3% or more of the exterior elevations are 
demolished; 
• for the purpose of this section the addition of square footage to any development shall be 
considered an expansion which requires Site Plan Review; 



• any alteration which significantly alters the traffic or pedestrian circulation on a site as 
determined by the City Planner shall also require Site Plan Review. 

 
Draft ordinance language added to section 7.08 strikes "new construction" from the description 
of all plans not requiring Site Plan Review or Historic District Review. 
 
Answering Mr. Koseck, Mr. Baka explained that "exterior elevations" means all four sides.  The 
intent was 33.3% of the exterior envelope.  
 
Ms. Ecker clarified that if square footage is added to a building they would have to meet the 
parking requirements including the mezzanine, unless the property is in the Parking Assessment 
District.   
 
Mr. Koseck offered staff his recommendations for language that simplifies the explanation of what 
types of reviews go to each board. 
 
It was determined that the Planning Board would need to see this one more time with the 
language changes before it goes to the City Commission. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



CITY OF BIRMINGHAM 
REGULAR MEETING OF THE PLANNING BOARD  

WEDNESDAY, APRIL 11, 2018 
City Commission Room  

151 Martin Street, Birmingham, Michigan 
 

 
Minutes of the regular meeting of the City of Birmingham Planning Board held on March 28, 
2018.Chairman Scott Clein convened the meeting at 7:30 p.m. 
 
Present: Chairman Scott Clein; Board Members Robin Boyle, Stuart Jeffares, Bert Koseck, 

Janelle Whipple-Boyce, Bryan Williams; Alternate Board Member Daniel Share; 
Student Representative Ellie McElroy (arrived at 8:35 p.m.) 

 
Also Present:   
 
Absent: Alternate Board Member Nasseen Ramin; Student Representatives Madison 

Dominato, Sam Fogel 
  
Administration:  Brooks Cowan, Planner  
             
 Jana Ecker, Planning Director         
       
             
 Carole Salutes, Recording Secretary  
 
 

04-59-18 
 
STUDY SESSION 
 
1.  Review Process for Renovation/Reconstruction Projects 
 
Mr. Cowan advised that currently there are three boards that review proposed modifications to 
buildings: the Planning Board, the Design Review Board ("DRB"), and the Historic District 
Commission ("HDC"). 
 
Issue: 
The Zoning Ordinance establishes the review process for new construction and renovation of 
existing buildings.  However, the Zoning Ordinance is not clear as to the extent an existing 
building can be renovated before it is deemed new construction, and the ordinance is not clear 
as to what specific changes trigger Site Plan Review. 
 
After several study sessions, on January 10, 2018 the Planning Board reached a general 
consensus on commercial construction and renovation standards that would require Site Plan 
Approval.  They arranged the wording of the ordinance to portray the proposed changes in a 
concise manner. 
 



Planning Staff considered recent suggestions and then divided construction into three categories:  
historic, new, and expansions/alterations. This specifies requirements for each type of 
construction, and having separate categories may provide for more efficient ordinance language 
amendments in the future. Upon further discussion staff agreed that a number four would be 
merited for the Design Review Board ("DRB").   
 
Ms. Ecker added that number four does not exist in the current draft.  it was added since the last 
meeting to state that if you are not historic, not new construction, and not going to the Planning 
Board or the Historic District Commission, you have to go to the DRB if you make exterior 
alterations to your building. 
 
She recalled the review process was one of the items discussed at the joint Planning Board/City 
Commission last June.   
 
Mr. Cowan went over comments that were made by the Building Official: 
 Amend Article 07, section 7.25 Review (2) to read: "Site Plan Reviews by the 
 Planning Board are required for all new construction and additions to buildings 
 for the following types of developments . . . ." 
 Amend Article 07, section 7.25 Review (3) to read: "Site Plan Reviews by the 
 Planning Board are required for all expansions and/or alterations of buildings in the 
 following types of (re)development, not including the addition of new interior 
 mezzanines . . . ." 
 
Responding to suggestions by the Chairman, Ms. Ecker removed "and the Planning Board" from 
Article 07, section 7.25 Review (1).  For Article 07, section 7.25 Review (2) add "also" in front of 
"required."  In Article 07, section 7.25 Review (3) add after "in" "as noted in number 2 above" or 
words to that effect.  
 
It was discussed that this information might work in a chart form in addition to the printed 
material. 
 
It was consensus to bring this matter back to the Planning Board study session on May 9th.  
  



Planning Board Minutes 
January 9, 2019 

 
STUDY SESSION ITEMS 
 

1. Renovation of Commercial properties  
 
Mr. Baka explained that questions have been posed as to the procedure for determining what 
level of board review is required for the renovation of a building or construction of a new building. 
Currently there are three boards that review proposed modifications to buildings: the Planning 
Board, the Design Review Board (“DRB”), and the Historic District Commission (“HDC”). 
 
Article 7, section 7.25 requires site plan review for new development of all historic properties by 
the HDC and the Planning Board. Meanwhile site plan review for new development of non-historic 
properties is required by the Planning Board. 
 
Article 7, section 7.08 states that for all new non-historic construction projects, the Planning Board 
is responsible for conducting both the site plan review and design review. All plans for projects 
not requiring site plan review or HDC review such as exterior alternations, lighting, signs, 
equipment or other structures that substantially alter the exterior appearance of the building shall 
be reviewed by the DRB.  Article 7, section 7.08 also states that all Special Land Use Permit 
(“SLUP”) reviews will be conducted by the City Commission, with recommendations from the 
Planning Board.  
 
The DRB is responsible for conducting design reviews for new construction and the alteration of 
existing buildings when no site plan is required. However, City policy has been to require proposals 
that add square footage to a building or make changes to a site that would affect vehicle or 
circulation patterns to obtain site plan approval. Proposals that are limited to modifying the 
exterior of the building but do not expand the building or alter the site are required to obtain 
design review. 
 
After several study sessions the board came up with a formula for which they felt it would be 
appropriate to require site plan reviews by the Planning Board for expansions or alterations of 
buildings, not including the addition of new interior mezzanines if two specific requirements are 
met: 
a. Reconstruction of visible exterior walls of existing buildings exceeding 33.3% of the total 

visible wall area; 
b. Any alteration to an existing building and / or site which significantly alters the vehicular and 

/ or pedestrian circulation as determined by the City Planner. 
 
Board members made the following comments about changes to the proposed ordinance: 
 The Planning Board doesn’t want to look at the tear down of over one third of a residential 

wall. 
 It is not right that the Planning Board does not review City projects. 
 That issue has not been discussed at joint meetings with the City Commission. 
 At times with a project that said they would not tear down more than 33% of walls, they end 

up taking out 75%.  That is against their approved design review and therefore site plan 



review would be required.  Construction could be held up because a Stop Work Order would 
be imposed. 

 Ask the City Attorney if that needs to be clarified and if so, what language would he suggest. 
 It makes sense to swap numbers 1 and 2 in the proposed ordinance and the same thing with 

the matrix. 
 
Mr. Baka added that the new number 1 would state that site plan reviews by the Planning Board 
as referenced in section 7.25 (1) of this section are also required. 
  



Planning Board Minutes 
February 13, 2019 

 
1. Renovation of Commercial Properties 

Planning Director Ecker reviewed her February 4, 2019 memorandum to the Planning Board 
regarding the item, noting that Building Official Johnson had also reviewed the proposed updates 
and made some minor changes.  
 
She added she would: 

● Include a space between ‘of’ and ‘and’ in the proposed update to 7.25(1); 
● Include a semicolon at the end of 7.25(3)(a) followed by ‘and/or’; 
● Update 7.25(3) and 7.25(3)(a) to read “Site Plan Reviews by the Planning Board are also 

required for all expansions and/or alterations of buildings as follows: a. Where 
reconstruction of exterior walls of existing buildings exceeds 33.3% of the total exterior 
wall area; and/or”, while leaving the wording of 7.25(3)(b) as presented. 

● Update the final row of the included chart to read “Exterior modification without 
expansion/alteration of site per 7.25(3)”, removing ‘b’ from the description. 

 
Chairman Clein asked the Board for comment on the proposed ordinance updates, and asked 
how these changes would be implemented. 
 
Planning Director Ecker confirmed: 

● If a commercial property renovation did not have a site plan review, and began to make 
substantial changes to the building as defined in the proposed ordinance updates, the City 
would issue a stop work and require the owner to undergo a site plan review. 

● Since commercial properties are required to submit a demolition plan to the Building 
Department, inspectors would be keeping an eye on the project. Should the inspectors 
find that more changes are made than originally detailed in the submitted demolition plan, 
the owner of the commercial property in question would be called in for a site plan review. 

● The Planning Department could notify commercial owners renovating their properties from 
the outset, per Mr. Jeffares’ suggestion, so that no owner could claim they were not aware 
of the site plan review requirements should the issue arise.  

● City staff can also work to mitigate the potential issues caused by a temporary stop work 
by negotiating with the property owner to continue on any work that would not be related 
to the site plan review. 

● The Planning Department does not mandate meetings with an owner prior to a site plan 
review, but most applicants do come in for a meeting in an attempt to resolve any issues 
that may arise ahead of the review.  

 
Mr. Share stated that if a historic building were doing a substantial change, the Planning 
Department would send the building owner through for a site plan review at the Historic District 
Commission. 
 
Mr. Koseck clarified that most often owners are trying to save money by doing a limited 
renovation, and then discover that more work is required for the renovation than expected. 
 
Planning Director Ecker concurred. 
 



Motion by Mr. Share 
Seconded by Mr. Koseck to set a public hearing date of March 13, 2019 to consider 
amendments to Chapter 126; Zoning, of the Code of the City of Birmingham to Article 
7, Section 7.08, Requirements and; Article 7, Section 7.25; Review in order to clarify 
the board review process for renovation and new construction, as presented, with the 
inclusion of the editorial and clarifying comments introduced this evening. 
 
Motion carried, 5-0. 
 
VOICE VOTE 
Yeas: Clein, Jeffares, Koseck, Share, Whipple-Boyce 
Nays: None  
Absent:  Boyle, Emerine, Ramin, Williams 
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Jana Ecker <jecker@bhamgov.org>

Re: Ordinances for Review and Comment 
1 message

Paul O'Meara <Pomeara@bhamgov.org> Wed, Feb 20, 2019 at 4:47 PM
To: Jana Ecker <Jecker@bhamgov.org>
Cc: Tim Currier <TCurrier@bhlaw.us.com>, "Johnson, Bruce" <Bjohnson@bhamgov.org>, Austin Fletcher
<afletcher@bhamgov.org>

The ordinance relative to additions or alterations is fine as is, except that it raises a question about parking lots.  I would
like to confirm that if an owner is simply resurfacing the parking lot, as in maintenance, and not changing any parking
space sizes or locations, then a building permit is typically not required.  This has been an issue at times when the
parking lot was built with poor drainage characteristics, such as it has no drains, and just flows out to the street.  If it is
being resurfaced, that means it will remain that way for another 20 years.  With the discussions coming up now about
requiring green infrastructure ordinance changes that require directing the water to a rain garden, we may be asked to
tighten this up and require changes of this sort even if the owner just wants to resurface.  I don't know if this will be overly
onerous or not.  I will try to bring it up to the group I am meeting with at the county level to see what others are thinking in
this regard.  Has the Planning Board discussed these issues at all?  
 
 
 
On Tue, Feb 19, 2019 at 10:23 AM Jana Ecker <Jecker@bhamgov.org> wrote: 

Please find attached two draft ordinances, Commercial Projections in the ROW and Renovation of Commercial
Properties, and the corresponding minutes detailing the PB's discussion on each to date.  Both ordinances are ready to
go from the PB's perspective, and thus we would like for each of you to review and comment on each.  If I could have
your comments back by February 28, 2019 that would be much appreciated.
 
Thank you! 
 
Jana L. Ecker
 
Planning Director 
City of Birmingham
248-530-1841

 
 
--  
Paul T. O'Meara
City of Birmingham, MI
City Engineer
 
248-530-1836
pomeara@bhamgov.org
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Jana Ecker <jecker@bhamgov.org>

RE: Renovation and New Construction of Commercial Properties 
1 message

Keith Deyer <kwdeyer@comcast.net> Tue, Feb 26, 2019 at 4:17 PM
To: Nicholas Dupuis <ndupuis@bhamgov.org>
Cc: Jana Ecker <Jecker@bhamgov.org>

Hi Nick,

 

Thank you for sending the proposed changes.

 

I would offer the following thoughts for your consideration:

It seems like the goal should be to reduce the number of board/commission reviews. All reviews in the Historic
District should be done by the HDC. The HDC is fully capable of doing site plan reviews regardless of scale. I am
not sure what problems we are trying to fix by moving more reviews to the Planning Board.
All signage requests should go to just one board/commission for review.
This proposal does not really clarify what constitutes an “alteration” beyond that “…which significantly alters
the vehicular and/or pedestrian circulation as determined by the City Planner”.

 

Regards, Keith

 

From: Nicholas Dupuis <ndupuis@bhamgov.org>  
Sent: Tuesday, February 26, 2019 3:24 PM 
To: Alexander Jerome <asjerome@gmail.com>; Ava Wells <avawells@gmail.com>; Dulce Fuller
<d@woodwardandmaple.com>; Gigi Debbrecht <gigidebbrecht@yahoo.com>; Grace Donati <grace.donati@gmail.com>;
John Henke <jwhenke@aol.com>; Joseph Mercurio <jfm248@gmail.com>; Keith Deyer <kwdeyer@comcast.net>;
Michael Willoughby <mwilloughby@mwa-architects.com>; Natalia Dukas <nataliadukas@yahoo.com>; Patricia Lang
<pal.family.friends@gmail.com>; Doug Burley <doug.burley@outlook.com>; Kevin Filthaut <kfilthau@umich.edu> 
Cc: Jana Ecker <Jecker@bhamgov.org> 
Subject: Renovation and New Construction of Commercial Properties

 

Hello all,

 

As we discussed during the Design Review Board meeting on Wednesday February 20th, the Planning Board will be
reviewing the review processes and responsibilities for the three different boards that review commercial properties. The
Zoning Ordinance establishes the review process for new construction and renovation of existing buildings. However, the
Zoning Ordinance is not clear as to the extent an existing building can be renovated before it is deemed new construction,
and the ordinance is not clear as to what specific changes trigger site plan review.

 

Please review the attached document, and provide comments and feedback directly to me (DO NOT REPLY ALL), so that
the Planning Board may have your comments when deliberating. As a reminder, the HDC/DRB does not meet on
Wednesday March 6th, as it is Ash Wednesday. Our next meeting is scheduled for March 20th. 

 

mailto:ndupuis@bhamgov.org
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Look forward to hearing from you!

 

Nicholas J. Dupuis

Planning Department

 

Email: ndupuis@bhamgov.org

Office: 248-530-1856

Social: Linkedin

mailto:ndupuis@bhamgov.org
https://www.linkedin.com/in/nicholasdupuis1989/


 

MEMORANDUM 
 

Planning Division 
 
DATE:   March 7, 2019 
 
TO:   Planning Board 
 
FROM:  Jana L. Ecker, Planning Director 
 
SUBJECT: Encroachments into Public Right of Way  
 
 
The Michigan Building Code permits projections of certain architectural elements into the right of 
way, including awnings, signage, canopies, marquees, planters and other similar elements. The 
recent renovation of the 100 S. Old Woodward building and the 335 E. Maple building has raised 
questions as to whether projecting elements should be permitted, and if so, whether there should 
be restrictions in addition to those permitted by code. The Zoning Ordinance has regulation 
standards for the size and placement of awnings, but does not contain comprehensive standards 
governing the projection of architectural details such as balconies projecting into the right-of-
way. 
 
The regulations related to projections of awnings in the Zoning Ordinance can be found in Article 
3, Overlays. Article 3, section 3.04(B) of the Zoning Ordinance states: 
 

5.)  First-floor awnings may encroach upon the frontage line and public sidewalk, but 
must avoid the street trees; provide at least 8 feet of clearance above the 
sidewalk; and be set back a minimum of 2 feet from the road curb.  

 
6.)  Upper-floor awnings shall be permitted only on vertically proportioned windows, 

provided that the awning is only the width of the window, encroaches 
upon the frontage line no more than 3 feet, and is not used as a backlit sign. 

 
These regulations only apply in the Downtown Birmingham Overlay District. There are no other 
such regulations governing properties outside of the Downtown Birmingham Overlay District. 
 
The Birmingham Code of Ordinances also has an excerpt related to projections into the right-of-
way. Chapter 98, Section 2, Streets, Sidewalks and Other Public Places states: 
 

(2) Construction and maintenance of awnings, canopies, marquees. 
All awnings, canopies and marquees shall be constructed to withstand 
loads as specified, and in accordance with provisions of chapter 22, and 
shall be maintained in a clean, whole, safe and sound condition at all 
times, and any awning, canopy or marquee which shall become torn, 
frayed, loose, or out of repair as a whole, shall be dismantled and 
removed by the owner thereof. If such awning, canopy or marquee shall 
become torn, frayed, loose and out of repair in part, the same shall be repaired 



promptly, upon notification from the building official. Upon failure or neglect of the 
owner of any awning, canopy, or marquee to repair or remove the same within 
five days after due notice, requiring such removal or repair, has been received 
from the building official, such building official shall have the power, and it shall 
be his duty, to dismantle and remove any such awning, canopy or marquee which 
is maintained contrary to the provisions of this section. Any costs incurred by the 
city in connection therewith may be charged against the property upon which such 
awning, canopy or marquee is located, in accordance with provisions of chapter X 
of the city Charter. 

 
Section 2 of Chapter 98 implies that projections are permitted to extend over a street, sidewalk 
or other public space, but does not provide limitations related to size. 
 
When cities allow for projections in the right of way, the amount of these projections is governed 
by the Michigan Building Code. Chapter 32 of Michigan’s Building Code, Section 3202, 
Encroachments in the Public Right-of-Way provides specific requirements based upon the height 
of encroachments above grade.   
 
Section 3202.2 states that encroachments above grade and below 8’ in height are 
prohibited, unless they meet one of these exceptions: 
 

3202.2.1  Steps.  Steps shall not project more than 12” and shall be guarded by 
approved devices not less than 3’ in height, or shall be located between columns or 
pilasters. 

 
3202.2.2  Architectural features.  Columns or pilasters, including bases and moldings, 
shall not project more than 12”.  Belt courses, lintels, sills, architraves, pediments and 
similar architectural features shall not project more than 4”. 
 
3202.2.3  Awnings.  The vertical clearance from the public right-of-way to the lowest 
part of any awning, including valences, shall be not less than 7’ 
 

Section 3202.3 further states that encroachments 8’ or more above grade are permitted, but 
must comply with the following: 
 

3202.3.1  Awnings, canopies, marquees and signs.  Awnings, canopies, marquees 
and signs shall be constructed so as to support applicable loads as specified in Chapter 
16.  Awnings, canopies, marquees and signs with less than 15’ clearance above the 
sidewalk shall not extend into or occupy more than two-thirds the width of the sidewalk 
measured from the building.  Stanchions or columns that support awning, canopies, 
marquees and signs shall be located not less than 2’ in from the curb line. 

 
3202.3.2 Windows, balconies, architectural features and mechanical 
equipment. Where the vertical clearance above grade to projecting windows, balconies, 
architectural features or mechanical equipment is more than 8’, 1” of encroachment is 
permitted for each additional 1” of clearance above 8’, but the maximum encroachment 
shall be 4’. 
 



Section 3202.3.3 states that encroachments 15’ or more above grade shall not be limited. 
Current Zoning Ordinance regulations do not specifically specify the limit to which architectural 
features may encroach upon the public right-of-way. 
 
On August 9th, 2018, the Planning Board discussed these issues and developed a list of concerns 
that they would like to have addressed. These issues included: 

 Allowing architectural features such as cornices and bay windows to project in the right-
of-way. 

 Having consistent regulations for projections into the right-of-way apply throughout the 
entire city.  

 Specifying that no occupiable space may project into right-of-way. 
 Requiring a special encroachment permit to be obtained after final site plan or design 

approval is granted from the Planning Board, Design Review Board, or Historic District 
Commission. 

 
On October 10th, 2018 the Planning Board reviewed draft language modeled after the standards 
in the Building Code and decided that they did not want language from the Building Code to be 
in Zoning Ordinance because doing so would be redundant.  
 
On October 24, 2018 the Planning Board reviewed revised draft language incorporating the stated 
concerns into Chapter 4, Section 4.30(OS-01). After lengthy discussion it was determined that 
the revised ordinance language was not specific enough.  Accordingly, the old draft language has 
been omitted from this memo but can be revisited if the Board would like.   
 
The Board requested that the staff review ordinances from other cities to glean information on 
what types of architectural elements are regulated and what methods are used to regulate 
encroachments.  Accordingly, per the suggestion of the Chairperson, the ordinances regulating 
encroachments for the Cities of Portland OR, New York NY, Denver CO, and San Francisco CA, 
have been included for your review.  
 
Staff also reviewed the ordinances.  While each City deals with the encroachments differently to 
varying degrees, generally these documents predominately rely on Chapter 32 of the International 
Building Code (IBC) to regulate encroachments that are elements of a building.  As noted above, 
there are three main categories of encroachments identified in the building code.  Those 
categories are below grade encroachments, above grade encroachments below 8’ and above 
grade encroachments above 8’. 
 
Below grade encroachments include items such as footings, vaults, areaways and tunnels.  Above 
grade encroachments include items such as entrance details, architectural details (such as 
cornices, eaves, bases, sills, headers, band course, opening frames, rustications, and other similar 
elements), balconies, marquees, lights, flagpoles and signs.   
 
The ordinances also provide classifications for encroachments that dictate the level of review 
required.  In Portland, for example, minor encroachments called “typical encroachments”, require 
a revocable permit.  These types of encroachments are permitted under a specified set of 
guidelines and may be revoked at any time and if revoked must be removed within 30 days.  
“Major encroachments” are subject to a higher level of review and analysis.  These are typically 



permanent structures such as sky bridges, arcades or underground walkways.  All of the 
encroachments in each city are regulated by the Building Code as would be expected. 
 
The Portland, OR regulations are clearly the most comprehensive of the four that were reviewed.  
The district intent provided a clear outline of how the regulations are intended to enhance the 
experience of the pedestrian in the right of way.  However, much of the document deals with 
encroachments in the right of way that are not directly attached to a building.  This includes 
elements such as fences, retaining walls, landscaping and irrigation, transit shelters, planter boxes 
and so forth.  These types of encroachments generally fall under the jurisdiction of the 
Engineering Department.  The other three documents provided for your review focus more 
exclusively on the dimensional and procedural aspects of regulating encroachments which, as 
stated previously, are taken from the IBC.  
 
As discussed on October 10, 2018, there are certainly elements that could be taken from these 
documents and adapted for the specific needs of Birmingham.  The multi-tiered review process 
could be implemented to delineate between which elements should be permitted as part of a 
standard site plan review.  This could be simply what is permitted by the IBC or some lessor 
degree of projection that could be codified in the Zoning Ordinance.  Other more significant 
encroachments could be specifically reviewed by the Planning Board and/or City Commission and 
subject to some type of a land or air rights lease.  In addition, drafting an intent section that 
outlines the goals of Birmingham and what the experience in the right of way is intended to be 
could provide useful guidance to developers and property owners when they are considering an 
application for redevelopment. 
 
On November 14, 2018 the Planning Board held a study session to discuss the various ordinances 
requested at the previous meeting.  After reviewing the information that was provided, the Board 
requested that the Planning staff draft language that provides an intent section and also to make 
recommendations for any further restrictions beyond what is permitted by code.  The intent 
section is intended to provide a general guiding principle of prioritizing the safety and accessibility 
for pedestrians in the right of way while allowing some projections as permitted by the Building 
Code with the permission of the appropriate reviewing body.  The additional draft standards are 
intended to give the reviewing body the ability to limit encroachments in addition to what is 
permitted by code.  Staff has intentionally allowed for flexibility within these standards to give 
the reviewing body discretion on a case by case basis without the need for applicant to obtain a 
variance. 
 
On November 28, 2019, the Planning Board conducted another study session to consider 
amendments to the structure standards in all zone districts to add regulations for projections in 
the public right of way.  Planning Board members suggested several changes to the draft 
ordinance language, and asked the Planning staff to make these amendments and conduct 
additional research regarding maximum projections over sidewalks.  Board members agreed that 
the previous proposal of allowing projections to extend horizontally 2/3 of the sidewalk width was 
too generous.   
 
On February 13, 2019, the Planning Board again reviewed draft ordinance language and discussed 
the impact of the proposed changes.  Several minor changes were proposed to the draft ordinance 
language, and then the Planning Board voted to set a public hearing on the proposed amendments 
for March 13, 2019. 



 
The proposed amendments have now been reviewed by the City Attorney, the Building Official 
and the City Engineer.  Minor revisions were suggested and made, which do not affect the 
substantive provisions last discussed by the Planning Board.   
 
Please see attached ordinance language for your review and comment.  The additional research 
regarding maximum limits for projections over sidewalks discussed at previous meetings is also 
attached, along with a chart summarizing sample standards for the maximum horizontal 
projections over sidewalks in other communities for your reference.    
 
Suggested Action: 
 
To recommend APPROVAL to the City Commission of Article 4, Development Standards, section 
4.74, Structure Standards, of Chapter 126, Zoning, of the Code of the City of Birmingham to add 
development standards to regulate encroachments into the right-of-way. 
 
  



CITY OF BIRMINGHAM 
ORDINANCE NO.   

 
THE CITY OF BIRMINGHAM ORDAINS:  AN ORDINANCE TO AMEND CHAPTER 126, 
ZONING, OF THE CODE OF THE CITY OF BIRMINGHAM: 

 
TO AMEND ARTICLE 4, SECTION 4.74 SS-01, STRUCTURE STANDARDS TO ADD 
INTENT AND STANDARDS REGULATING ENCROACHMENTS INTO THE RIGHT 
OF WAY. 

 
4.74 SS-01  
(A-C Unchanged) 
D. Encroachments into the Right of Way 

1.  Purpose and Intent:  The purpose and intent of this section is to ensure that 
any allowable encroachments into the right of way do not impede the safety 
and welfare of the general public and foster a pedestrian friendly environment 
that prioritizes the accessibility of space, light and air for all users while 
simultaneously allowing for creative and innovative architectural design and 
construction. 

2. Applicability:  This section applies to all encroachments that extend into the 
public right of way at, above or below grade. 

3. Approval Required:  Any encroachment into the public right of way must 
comply with the Michigan Building Code and requires City approval.  
Encroachments may be subject to a Special Treatment License approved by the 
Engineering Department, lease agreement approved by the City Commission 
and/or may require monetary compensation to the City. Encroachments into 
the right of way may also require approval by an appropriate reviewing body 
as per Article 07, Processes, Permits and Fees and are subject to the 
requirements set forth in this section.   

4. General Encroachment Standards: 
a) Below Grade Encroachments:  All below grade encroachments must be 

reviewed by the Community Development Department and approved by 
the City Commission through a lease agreement. 

b) Above grade encroachments 8’and below:  Permanent architectural 
features such as columns, pilasters, belt courses, lintels pediments and 
similar features may be approved by the Planning Board, Design Review 
Board and/or Historic District Commission or through administrative 
approval, as determined by the Planning Director, to project into the 
right of way provided they do not create any obstruction and that said 
the encroachment complies with the design review standards set forth 
in Article 07 of the Birmingham Zoning Ordinance.  

c) Above grade encroachments above 8’:   
i. Removable architectural elements such as awnings, canopies, 

marquees may be approved by the Planning Board, Design Review 
Board and/or Historic District Commission or through 
administrative approval, as determined by the Planning Director, 
to project into the right of way provided that they are constructed 
to support applicable loads without any ground mounted supports 



on public property.  Encroachments with less than 15’ of clearance 
above the sidewalk shall not extend into or occupy more than 
two-thirds of the width of the sidewalk or 5 feet, whichever is 
less, and must not interfere with any existing or planned 
streetscape elements or infrastructure. 

ii. Permanent architectural features such as windows, balconies, 
overhangs and other architectural features that encroach into the 
right of way above 8’ may be approved by the Planning Board, 
Design Review Board and/or the Historic District Commission 
provided that they do not extend 2’ or more into the right of way 
or create an obstruction and that the encroachment complies with 
the design review standards set forth in Article 07 of the 
Birmingham Zoning Ordinance.  Encroachments that extend more 
than 2’ into the right of way will also require the approval of the 
City Commission through a lease agreement. 

iii. Permanent encroachments that create usable space such as 
cantilevered rooms, dormers, elevated walkways, balconies, 
bridges and similar projections may be approved by the Planning 
Board, Design Review Board and/or the Historic District 
Commission provided they comply with the design review 
standards set forth in Article 07 of the Birmingham Zoning 
Ordinance and must be approved by the City Commission through 
a lease agreement.  

d. Temporary encroachments: 
i. Temporary encroachments associated with construction projects 

are subject to approval of an obstruction permit or logistical plan 
to be reviewed and approved by the Community Development and 
Engineering Departments. 

ii. Temporary encroachments that are seasonal in nature such as 
vestibules or storm enclosures may be approved by the Planning 
Board, Design Review Board and/or Historic District Commission 
through the site plan and design review process provided that an 
unobstructed 5’ public pedestrian path is provided at all times and 
that the temporary encroachments are is subject to a rental fee 
rate as indicated by the Birmingham Schedule for Fees, Charges, 
Bonds and Insurance. 

 
ORDAINED this ______ day of _________, 2019 to become effective 7 days after 
publication.  
 
 
 ____________________________ 
 Patty Bordman, Mayor        
 
 
 ____________________________   
Cherilynn Mynsberge, City Clerk 



BIRMINGHAM CITY COMMISSION / PLANNING BOARD 
JOINT WORKSHOP SESSION MINUTES 

JUNE 19, 2017 
 
B. COMMERCIAL PROJECTIONS ONTO PUBLIC PROPERTY/ ARCHITECTURAL ALLOWANCES 
 
Ms. Ecker explained that Chapter 98 implies that awnings, balconies, marquees, and canopies 
are permitted to project over the public right-of-way, but does not clearly state that they are 
permitted. They are to comply with Chapter 22, which are the Building Code regulations. The 
question has that arisen is should it be clarified in the Zoning Ordinance which, if any 
projections are permitted, and to address the height, projection or permitted materials for 
architectural features projecting into the public right of way.  
 
Mayor Nickita added that the property line is the building face, so anything that projects beyond 
the building face is technically over City property. When the projections are a bit atypical or if 
they take on other forms, it becomes more difficult. Ms. Ecker said while we have a review 
process, we do not have a hard and fast regulation as to how far it can project.  
 
In response to Commissioner Hoff, Ms. Ecker said we could potentially determine a size of how 
many inches a projection could protrude into the right of way, and if the location on the 
building would impact how far it could protrude.  
 
Commissioner DeWeese said some of these projections are pleasing to the eye and are 
pedestrian-friendly, so the key may not be to define exactly how much, but maybe a minimum 
which would trigger a review standard.  
 
Mr. Koseck said it is worth more study and investigation and development of some criteria or 
measurement.  
 
Mayor Nickita said this issue is worthy of another layer of review to incorporate clear guidelines. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

  



PLANNING BOARD MINUTES 
AUGUST 8, 2018 

 
STUDY SESSION 
 
1. Projections Into the Right-of-Way  
 
Ms Ecker advised this was another matter that came up at the joint City Commission/Planning 
Board in June of 2017. She noted that the City permits projections of certain architectural 
elements into the right-of-way, including awnings, signage, canopies, marquees, planters and 
other similar elements. The recent renovation of the 100 S. Old Woodward Ave. building and the 
335 E. Maple Rd. building have raised questions as to whether projecting elements should be 
permitted; and if so, whether there should be restrictions on the materials used. The City Code 
does not contain any comprehensive standards or regulations governing the projection of 
awnings, architectural details, balconies etc. into the right-of-way. However, the regulations that 
do exist are scattered in several locations: 
 
Chapter 126, Zoning Ordinance Regulations  
 
The only regulations dealing with projections currently in the Zoning Ordinance can be found in 
Article 3, Overlays.  The Zoning Ordinance allows for the projection of awnings into the public 
right-of-way as long as 8 ft. of clearance is provided, and upper floor awnings do not project into 
the right-of-way more than 3 ft. However, this regulation only applies in the Downtown 
Birmingham Overlay District. There are no other such regulations governing properties outside of 
the Downtown Birmingham Overlay District. The Board might want to expand the regulation to 
include different encroachments and make those rules apply throughout the City. 
 
Chapter 98, Streets, Sidewalks and Other Public Places Regulations 
 
Additional regulations concerning potential projections into the right-of-way can be found in 
Chapter 98 of the City Code. Section 2 of Chapter 98, Streets, Sidewalks and Other Public Places.  
Section 2 of Chapter 98, Streets, Sidewalks and Other Public Places provides regulations dealing 
with the construction and maintenance of awnings, canopies and marquees, which implies, but 
does not specifically state, that they are permitted to extend over a street, sidewalk or other 
public space. Section 2 also states that such structures must be constructed in accordance with 
Chapter 22, which adopts the regulations of the Building Code. 
 
Michigan Building Code 
 
Chapter 32 of Michigan’s Building Code, Section 3202, Encroachments in the Public Right-of-Way, 
addresses encroachments, and provides specific requirements based upon the height of 
encroachments above grade. 
 
Section 3202.2 states that encroachments above grade and below 8 ft. in height are prohibited, 
unless they meet one of certain exceptions for steps, architectural features, and awnings.  Section 
3202.3 further states that encroachments 8 ft. or more above grade are permitted but must 
comply with certain conditions.  Finally, section 3202.3.23 further states that encroachments 15 



ft. or more above grade shall not be limited.  Ms. Ecker thought that the Building Code sets some 
basic parameters for the discussion of projections.  
 
Mr. Jeffares noted in the wintertime icicles that form on balconies over a sidewalk could fall and 
injure somebody.   
 
Chairman Clein advised that the City of Detroit requires a special approval permit which is a grant 
of right by the City to allow certain things to be installed projecting into the right-of-way.  The 
applicant has to show what they are and receive authorization which then becomes a condition 
of the site plan.  
 
He wanted to have a conversation about what is actually encroaching, such as interior space that 
may be occupied outside the footprint of the building, which is quite different than exterior 
features. 
 
Ms. Ecker indicated she will bring back language for future discussion. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



PLANNING BOARD MINUTES 
OCTOBER 10TH, 2018 

 
1. Projections into the Right-of-Way 
 
Mr. Cowan noted that the City permits projections of certain architectural elements into the 
right-of-way, including awnings, signage, canopies, marquees, planters and other similar 
elements. Recent renovations have raised questions as to whether projecting elements should 
be permitted; and if so, whether there should be restrictions on the materials used. The Zoning 
Ordinance has regulation standards for the size and placement of awnings, but does not contain 
comprehensive standards governing the projection of architectural details such as balconies, 
canopies or other architectural elements projecting into the right-of-way. 

 
Current City policy for the size of projections into the right-of-way is governed by the Michigan 
Building Code Regulations and enforced by the Birmingham Building Dept. Chapter 32 of 
Michigan’s Building Code, Section 3202, Encroachments in the Public Right-of-Way provides 
specific requirements based upon the height of encroachments above grade. 

 
On August 9, 2018, the Planning Board discussed these issues and developed a list of concerns 
that they would like to have addressed. These issues include: 

• Allowing architectural features such as cornices and bay windows to project in the right- 
of-
way. 
• Having consistent regulations for projections into the right-of-way apply throughout 
the entire city. 
• Specifying that no occupiable space may project into right-of-

way. 
• Requiring a special encroachment permit to be obtained after final site plan or design 
approval is granted from the Planning Board, Design Review Board, or Historic District 
Commission. 

 
Draft language incorporating these concerns has been provided as an amendment to the Zoning 
Ordinance Chapter 4, Section 4.30(OS-01) 
 

Chairman Clein was concerned they are adding regulations that are already in place into the 
Zoning Code. Mr. Share thought putting them in to restrict an outer limit is okay. 
 
Chairman Clein thought that allowing awnings, canopies, marquees and signs with less than 15 
ft. clearance above the sidewalk to extend two-thirds into the width of the sidewalk is too 
much. He suggested that staff take a look at whether there is a standard corridor along the 
building face that would allow architectural features to encroach. Mr. Boyle liked that idea, but 
it might not fit in every place. There may be different rules for the main streets. 
 
Mr. Jeffares thought that bridges between buildings might be considered. 
 
Chairman Clein said that to him a special permit for encroachments into the right-of-way should 
be a condition of the site plan rather than obtained after Final Site Plan or Design Approval has 
been granted. 



 
Ms. Whipple-Boyce mentioned the length of projections should be restricted. Consensus was to 
bring this matter back to the next meeting. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

  



PLANNING BOARD MINUTES 
WEDNESDAY, OCTOBER 24, 2018 

 
1.  Projections in the Right-of-Way  
 
Mr. Baka noted that the City permits projections of certain architectural elements into the right-
of-way, including awnings, signage, canopies, marquees, planters and other similar elements. 
Recent renovations have raised questions as to whether projecting elements should be permitted; 
and if so, whether there should be restrictions on the materials used. The Zoning Ordinance has 
regulation standards for the size and placement of awnings, but it does not contain 
comprehensive standards governing the projection of architectural details such as balconies, 
canopies or other architectural elements projecting into the right-of-way. 
 
Current City policy for the size of projections into the right-of-way is governed by the Michigan 
Building Code Regulations and enforced by the Birmingham Building Dept.  Chapter 32 of 
Michigan’s Building Code. Section 3202, Encroachments in the Public Right-of-Way provides 
specific requirements based upon the height of encroachments above grade. 
 
On August 9, 2018, the Planning Board discussed these issues and developed a list of concerns 
that they would like to have addressed.  
 
On October 10, 2018 the Planning Board reviewed draft language and decided they did not want 
language from the Building Code to be in the Zoning Ordinance because it would be redundant. 
 
Accordingly, draft language incorporating the Planning Board’s comments was provided for 
Chapter 4, Section 4.30 (D) Open Space Standards: 
 
4.30 OS-01 (A-C Unchanged)  

D. Projection into the right-of-way: Projections into the right-of-way shall be permitted as 
follows:  

1. Projections such as cornices, canopies, awnings, sunscreens, bay windows, bow 
windows, and other architectural features are permitted as long as they do not support 
or contain habitable space.  
2. A special permit for encroachments into the right-of-way at or above grade must be 
obtained after final site plan or design approval has been granted by the Planning Board, 
Design Review Board, or Historic District Commission.  
3. All projections more than 4 ft. into the right-of-way will be subject to a lease 
agreement with the City for the use of air rights.  

 
Mr. Jeffares received confirmation from Ms. Ecker that a bay window does not contain living 
space. The language should clearly state what is allowed and then nothing else is allowed. Also, 
the third item only applies in Mixed-Use and Multi-Family Districts and not in Single-Family. 
 
Mr. Baka affirmed for Ms. Whipple-Boyce there is nothing in the Building Code that restricts the 
length of a projection into the right-of-way. 
 
Mr. Koseck was inclined to leave the term "habitable space" in the draft language and hopefully 
catch it in the Definitions Section. 



 
Mr. Share thought that projections should be limited to a maximum number of feet or a 
percentage of the sidewalk width.  Further, his sense was that it would be more efficient to have 
a special permit for encroachments included as part of the Final Site Plan Approval. 
 
Chairman Clein did not think a lease agreement with the City for encroachments more than 4 ft. 
into the right-of-way was the intent of the City Commission.  Rather, he felt the Commission 
wanted the Planning Board to figure out a way to control atypical projections. He noted that San 
Francisco, Denver, Portland, and New York City all have extensive ordinances about 
encroachments.  
 
Ms. Ecker said the Zoning Ordinance should be very clear which projections are allowed and which 
ones are not, along with standards for each.  Staff agrees there should be some sort of maximum.  
With regard to a lease, Chairman Clein suggested saying that any approval of encroachment may 
require the applicant to enter into a lease agreement at the sole discretion of the City Commission.   
 
Ms. Ecker thought for the next meeting the board could consider a list of the types of projections, 
are they wanted; and if so, what are reasonable standards.  Also, Chairman Clein wanted to see 
the ordinances from other cities so that ideas could be drawn from them.   
 
Mr. Share asked for a ruling from the City Attorney about what implication there is under common 
law if someone is built to the property line whether they have a right to encroach onto the 
neighbor's property underneath the ground for a reasonable foundation.  Further, do they have 
the right to encroach up above for an eave and whether this applies to a municipality. Then, if it 
does apply to a city, whether it can be changed by ordinance. 
 
Mr. Koseck noted he is a little concerned about balconies lurking over the right-of-way and what 
may occur on them such as wash hanging out to dry. 
 
At 7:56 p.m. no one from the public cared to comment on this matter. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



PLANNING BOARD MINUTES 
NOVEMBER 14, 2018 

 
G.  STUDY SESSION ITEMS 
   1.  Projections in the Public Right-of-Way  
 
Mr. Baka recalled that on October 24, 2018 the Planning Board requested that the staff review 
ordinances from other cities to glean information on what types of architectural elements are 
regulated and what methods are used to regulate encroachments. Accordingly, per the suggestion 
of the Chairperson, the ordinances regulating encroachments for the Cities of Portland OR, New 
York NY, Denver CO, and San Francisco CA, have been included for the Board's review.  The 
Portland OR regulations are clearly the most comprehensive of the four. 
 
While each city deals with the encroachments differently to varying degrees, generally these 
documents predominately rely on Chapter 32 of the International Building Code ("IBC") to 
regulate encroachments that are elements of a building. These elements include the following: 

• Below grade encroachments  
• Above grade encroachments below 8 ft.  
• Above grade encroachments above 8 ft.  

 
Below grade encroachments include items such as footings, vaults, areaways and tunnels. Above 
grade encroachments include items such as entrance details, architectural details (such as 
cornices, eaves, bases, sills, headers, band courses, opening frames, rustications, (and other 
similar elements), balconies, marquees, lights, flagpoles and signs. 
 
The ordinances also provide classifications for encroachments that dictate the level of review 
required. 
 
Mr. Baka felt that Portland certainly was the most developed of the four ordinances that they 
reviewed. It is split into two different types of encroachments, major and minor. The difference 
is that the major encroachments are essentially permanent such as skyways and tunnels, whereas 
the minor encroachments are things that could be removed.    
 
Even though something is permitted by the IBC doesn't mean it is right for Birmingham. 
 
There are certainly elements that could be taken from these documents and adapted for the 
specific needs of Birmingham.  In addition, drafting an Intent section that outlines the goals of 
Birmingham and what the experience in the right-of-way is intended to be could provide useful 
guidance to developers and property owners when they are considering an application for 
redevelopment. 
 
Mr. Share thought it was interesting that Portland's ordinance comes out of their transportation 
section.  He thought Denver was very similar.  New York, as a denser place, wasn't quite so 
helpful.  He likes the idea of developing a Birmingham Intent section.  He felt the City would 
benefit from being more restrictive on awning encroachments toward the street than what the 
IBC allows and what these ordinances allow. 
 



Mr. Boyle asked if they need to be as comprehensive as Portland because some of the items are 
already covered in other City Code sections.  
 
Ms. Ecker advised that what the Board is talking about here are certain elements related to 
buildings.  Any type of projection section drafted should deal with at grade, below grade, and 
above grade projections. 
 
Discussion disclosed that if a building is cluttered with too many of the same projections it is a 
design issue and it could be denied.  The ordinance contains a list of criteria for design review. 
Further it was agreed that the Board should not be so specific with details. Instead talk about the 
types of things that would be permitted and any restrictions. 
 
Mr. Share indicated he would like to get rid of awnings with vertical supports in the walkway. The 
path should be kept clear for pedestrians. Further, he wanted the board to think about the future 
as materials develop and architecture changes.  Chairman Clein was in favor of thinking about a 
recommendation on scaling an awning to the width of the sidewalk. 
 
Mr. Baka advised that the City Attorney has opined that no one has the right to encroach on 
anyone else's property or into the public right-of-way. 
 
Staff will present another draft at the next meeting. 
  



PLANNING BOARD MINUTES 
NOVEMBER 28, 2018 

 
1. Projections into the Right-of-Way 

 
Mr. Baka advised that as requested by the Planning Board at their meeting on November 14, 
2018, Planning staff has provided draft language that includes an intent section and also makes 
recommendations for further restrictions beyond what is permitted by the Building Code.  Staff 
has intentionally allowed for flexibility within the standards to give the reviewing body discretion 
on a case-by-case basis without the need for the applicant to obtain a variance. 
 
Mr. Jeffares indicated he would like to see a maximum allowable encroachment onto the sidewalk 
rather than two-thirds which may be excessive in some cases.  Mr. Koseck added that a unique 
use such as the Birmingham Theatre might require a higher level of review.  Further, the 
requirement that permanent architectural features such as windows, balconies, and overhangs 
cannot extend more than 18 in. into the right-of-way should require a little more study. 
 
Referring to D(4)(c)(iii), Permanent encroachments that create usable space, Ms. Whipple-Boyce 
suggested that the bump out on the new Peabody site building be added to the other three 
examples. 
 
Mr. Share asked for elimination of "said this" or "said that."  Additionally, think about different 
percentages of allowable projection for different streets.   
 
Mr. Boyle suggested under D(1) reverse "light, space" so that it reads "space, light." 
 
Mr. Share said to mention something about not interrupting the flow of people on the street and 
that the pedestrian path needs to be maintained unobstructed. 
 
Chairman Clein said in D(4)(b) and (c) note with consistency who is authorized to approve above 
grade encroachments.  Also, review the proposed ordinance to ensure it meets the requirements 
of the Building Code. 
 
Mr. Boyle hoped to see some schematic drawings included in the Ordinance.  It was thought that 
perhaps Mr. Koseck could help with that. 
 
Staff agreed to bring back the suggested changes. 
  



Planning Board Minutes 
February 13, 2019 

 
2. Projections in the Right of Way 

Planning Director Ecker reviewed her February 7, 2019 memorandum to the Planning Board 
regarding the item. She added the Planning Board could consider adding to section 
4.74(D)(4)(c)(i) cannot exceed two thirds of the sidewalk width “…or five feet, whichever is less”, 
though it may not be necessary since a projection cannot interfere with “any existing or planned 
streetscape elements or infrastructure”. 
 
Mr. Share said determining the right parameters for awnings in the City could be somewhat of a 
work in progress, and that he liked the proposed changes while noting they could be amended 
again should the Board see need in the future. He suggested that the end of 4.74 SS-01 
(D)(4)(d)(ii) be updated to read “...public pedestrian path is provided at all times and that the 
temporary encroachments are subject to a rental fee as indicated by the Birmingham Fee 
Schedule.” 
 
Planning Director Ecker concurred. Drawing the Board’s attention to 4.74 SS-01 (D)(4)(c)(ii), she 
added that the last sentence would be updated to reflect the two feet requirement, rather than 
the previous eighteen inch requirement. 
 
In reply to Mr. Share, Planning Director Ecker stated she was not sure whether a dormer could 
create space that encroaches. She said she did not think so, but the proposed wording would 
cover any expanded interpretation of dormers that the Building Department may apply to gable 
ends or other such features. 
 
In reply to Chairman Clein, Planning Director Ecker said that Building Official Johnson had 
reviewed a previous draft, and would review this draft before a public hearing.  
 
Motion by Mr. Share 
Seconded by Ms. Whipple-Boyce to set a public hearing date of March 13, 2019 to 
consider amendments to Article 4, section 4.74 SS-01, Structure Standards to add 
intent and standards regulating encroachments into the right of way, as presented, 
with editorial commentary included. 
 
Chairman Clein commended the Board and staff for the good work on this item. 
 
Planning Director Ecker asked if illustrations are necessary for this section. The Board said the 
descriptions are sufficiently clear without illustration. 
 
Motion carried, 5-0. 
 
VOICE VOTE 
Yeas: Clein, Jeffares, Koseck, Share, Whipple-Boyce 
Nays: None  
Absent:  Boyle, Emerine, Ramin, Williams 
 
 



Standards Milwaukee, WI Burlington, IO Denver, CO LeMoore, CA San Fran, CA Manhattan, 
NY 

Portland, OR 

        
Horizontal 
Projection 
/ Distance 
from Curb 

 ½ of sidewalk 
width, max of 6’ 

 If sidewalk < 
12, max of 6’, 
but not closer 
than 2’ to curb 

 No closer than 
2’ from curb 

 No max for 
awnings, but if 
projection more 
than 5’, awning 
must be 
sprinkled 

 Max of 4’ 
projection for 
building 
encroachments 

 In no case past 
curb  

 Awnings 3’ to 
8’ 

 Max of 8’ from 
building 

 Min 4’ from 
curb 

 2’ to 6’ for bay 
windows & 
balconies 

 Awnings, 
marquees can 
project no 
more than 2’ 
from curb 

 Maximum 
width of 10’ 

 Balconies & 
arch features 
– if 10’ vertical 
clearance than 
2’, with add’l 
1” of 
projection for 
each 1” above 
10’, up to 4’ 
projection 
 

 Storefront 
Awnings max 
of 8’ from 
building 

 Window/door 
awnings max 
of 5’ from 
building 

 Balconies 
max of 2.5’ 
from building 

 Awnings, 
marquees no 
more than 2/3 
width of 
sidewalk, but 
not closer than 
2’ to curb 

 Balconies & 
arch features 
1” of projection 
for every 1” in 
vertical 
clearance 
above 8’, max 
4’ projection 
 

Vertical 
Clearance 
from 
Grade 

 7.5’  8’  12’ above 
sidewalk 

 24’ above alley 

 8’  10’ for 
balconies & 
arch features 

 10’ for 
balconies 

 8’ for 
awnings 

 8’ 
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 CHAPTER 245 
 ENCROACHMENTS, PROJECTIONS AND 
 SPECIAL PRIVILEGES  
 
 TABLE 
 
245-1 General Regulations 
245-2 Structural Supports 
245-3 Maintenance and Removal 
245-4 Permissible Projections and 

 Encroachments 
245-4.5 Encroachments for One- and 

 2-Family Residential Properties 
245-4.7 Dumpsters 
245-5 Street Walk Basements 
245-6 Movable Awnings 
245-7 Awnings, Canopies  

 and Sun Shades 
245-10 Marquees 
245-11 Permits and Fees 
245-12 Special Privileges 
245-12.5 Special Privileges Board 
245-13 Roofed Sidewalks (Covered  
   Walks) 
245-14 Air and Subterranean Space  
   Lease Structures 
 
245-1. General Regulations. 1. Except as 
otherwise regulated in this chapter, no part of 
any building, structure, addition, alteration or 
construction hereafter erected shall project 
beyond a street line.   

2. Structures, appendages or 
architectural ornamentations projecting beyond a 
street line as regulated and permitted by this 
chapter shall be constructed of materials as 
required in ch. 251 and as further regulated 
herein. The projection of any structure, 
appendage or ornamentation shall be the 
distance measured horizontally from the street 
line to the outermost point of such structure, 
appendage or ornamentation.   

3. No person shall erect, place or store 
any material, equipment, shed, roof, fence or 
temporary walk, guard, device or any other 
structure on a public thoroughfare, nor shall any 
person move any building or structure onto, 
across or over any public thoroughfare without 
first obtaining a permit therefor from the 
commissioner of public works.   

4. Permits and permit fees for 
permissible projections shall be as regulated in 
s. 200-33.  
 

 5. There shall be no permitted 
projections which limit the clear paved sidewalk 
width to less than 5 feet. 

6. No permission shall be given for 
projections into the public right-of-way where 
there is no paved public sidewalk, unless the 
encroachments are otherwise allowed by code. 
 
245-2. Structural Supports. All projections 
permitted in this chapter, except footings and 
their supports, shall be so constructed that their 
removal may be made without causing the 
building or structure to become structurally 
unsafe.   
 
245-3. Maintenance and Removal. 1. All 
construction for which a permit is hereafter 
granted pursuant to the regulations of this 
chapter by the commissioner of city development 
for projections beyond the street line, or by the 
commissioner of public works permitting the 
occupancy or use of public property or public 
thoroughfares, and any special privilege granted 
by the common council pursuant to s. 245-12, 
and all other existing projections or 
encroachments shall be maintained in good state 
of repair and in a safe condition. 

2. Such construction shall be removed 
and the permit revoked whenever public 
necessity or public safety so requires when 
ordered by the commissioner of neighborhood 
services, the commissioner of public works, by 
resolution of the common council or by 
authorities of the state of Wisconsin.   

3. No change or enlargement shall be 
made to any such existing projection or 
encroachment except in conformity with the 
regulations of this chapter.  
 
245-4.  Permissible Projections and 
Encroachments.  Projections and 
encroachments beyond the street line other than 
those listed in this section may be permitted by 
special privilege granted by the common council 
under s. 245-12.  Under the conditions 
prescribed in this chapter and within the 
limitations regulated herein, the following 
projections and encroachments beyond a street 
line are permitted: 



245-4-1 Encroachments, Projections And 
Special Privileges 
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1. Main cornices or roof eaves 
projecting not more than 3 feet, provided they 
are a minimum of 14 feet above the adjacent 
established grade. 

2. Cornices of porches and false 
mansard-type structures projecting not more 
than 15 inches, provided they are a minimum of 
10 feet above the adjacent established grade. 

3. Pediments, nonstructural columns or 
pilasters, and similar architectural projections, 
including bases and capitals, projecting not more 
than 8 inches. 

4. Masonry projections, including but 
not limited to quoins, belt courses, lintels, sills, 
base courses and rustications, projecting not 
more than 4 inches. 

5. Footings or walls and their supports 
at street lines projecting not more than one foot, 
provided the tops of the footings are a minimum 
of 4 feet below the adjacent established grade.  
Projections beyond the one-foot line shall be 
subject to the approval of the commissioner of 
public works. 

6. Emergency exit doors, when open, 
projecting not more than 48 inches into an alley.  
All other doors when open may project not more 
than 36 inches. 

7. Fire escapes and balconies to 
smoke-proof stair towers or horizontal exits 
projecting not more than 7 feet.  All other 
balconies may project not more than 6 feet.  
Fire escapes and balconies shall be a minimum 
of 10 feet above the adjacent established street 
walk grade and 14 feet above alley grade. 

8. Oriel or bay windows projecting not 
more than 24 inches, provided that the lowest 
portion of the window is a minimum of 10 feet 
above the adjacent established grade.  No oriel 
or bay window that projects into a public 
right-of-way shall exceed 10 feet in width.  Oriel 
and bay windows shall not be permitted to 
project into a public right-of-way which is less 
than 30 feet in width. 

9. Exterior hose connections for fire 
protection equipment, in approved locations, 
projecting not more than 8 inches, provided that 
such connections are a minimum of 1 1/2 feet 
but not more than 3 feet above the adjacent 
established grade. 

10. Street walk basements or sidewalk 
vaults when constructed and located as 
regulated in s. 245-5. 

11. Movable awnings when constructed 
and located as regulated in s. 245-6. 

12. Awnings, canopies and sunshades 
when constructed and located as regulated in s. 
245-7. 

13.  Fixed awnings in the Historic Third 
Ward projecting beyond the street line under s. 
245-7-9.   

14. Marquees when constructed and 
located as regulated in s. 245-10. 

15. Remodeled building facades 
encroaching a maximum of 6 inches. 

16. Temporary encroachments and use 
of public thoroughfares during erection, 
construction, enlargement, alteration, repair, 
renovation, moving, removing or demolition of 
buildings and structures when in compliance with 
the regulations of ch. 228 and s. 245-11. 

17. Signs or advertising devices when 
constructed as regulated in ch. 244. 

18. Roof gutters and conductors 
projecting not more than 8 inches into a public 
alley.  Roof gutters and conductors may not 
project into a public street. 

19. The cutting of street curbs, the 
installation of driveways and any construction 
therewith, when in conformity with rules and 
regulations of the commissioner of public works 
and permitted by the commissioner of public 
works. 

20. Electrical or gas lighting fixtures 
attached to the exterior walls of buildings or 
structures, in approved locations, projecting not 
more than one foot, provided that the lowest 
portion of the fixture is a minimum of 7 feet but 
not more than 10 feet above the adjacent 
established grade.  The fixtures, when more 
than 10 feet above grade, may extend 5 feet into 
the public right-of-way and shall be a minimum of 
14 feet above grade when projecting into an 
alley. 

21. Security cameras attached to the 
exterior walls of buildings or structures projecting 
not more than 5 feet into the public right-of-way, 
provided they are greater than 10 feet above the 
adjacent established grade.  The fixtures shall 
be a minimum of 14 feet above grade when 
projecting into an alley. 

22. Sewer sampling manholes, catch 
basins, water meter pits, sprinkler pits and 
similar underground structures when in 
compliance with s. 245-5. 

23. Monitoring wells when associated 
with a remediation project recognized by the 
state of Wisconsin. 
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24. Flagpoles for the flying of federal, 
state, county or municipal flags only, attached to 
the exterior walls of buildings or structures, 
projecting a distance not closer than 3 feet from 
the curb line, provided the flag and pole have at 
least 8 feet clearance above the street walk. 

25. Permissible projections, obstructions 
and encroachments as provided by s. 115-32. 

26. Items installed in the public 
right-of-way as part of a streetscape for which a 
maintenance agreement, approved by the 
common council, has been fully executed. 

27.  Projections and encroachments for 
one- and 2-family residential properties as 
provided in s. 245-4.5. 

28. Decorative landscaping edging in 
the public right-of-way as regulated in s. 116-54. 

29. Approved appliances and devices 
used in connection with equipment not otherwise 
regulated herein, in approved locations, 
projecting not more than one foot, provided the 
lowest portion thereof is a minimum of 10 feet 
above the adjacent established grade. 
 
245-4.5.  Encroachments for One- and 
2-Family Residential Properties.  1.  
DEFINITION.  "Encroachments for one- and 
2-family residential properties" means objects or 
structures placed in the public right-of-way that 
are approved by the commissioner of public 
works and that are not otherwise permitted by s. 
245-4. 

2. GENERAL REGULATIONS.  All 
encroachments for one- and 2-family residential 
properties shall comply with the following 
guidelines:    

a. Plans shall be submitted to the 
commissioner of public works for approval and 
issuance of a permit prior to applying for any 
other necessary permits. 

b. All necessary permits shall be 
obtained prior to construction of a proposed 
encroachment. 

c. Any proposed encroachments shall 
conform to this section, as well as any other 
requirements of the code.  If a conflict exists, 
the more restrictive requirement shall govern. 
 3. PROJECTION.  a.  If a paved 
public sidewalk is present, encroachments may 
be located between the sidewalk and the street 
line and may project to the edge of the sidewalk. 

b. If no paved public sidewalk is 
present, encroachments may not project into the 

public right-of-way unless specifically allowed by 
s. 245-4. 

c. Encroachments may not project into 
an alley, pedestrian way or bicycle way unless 
otherwise allowed by the code. 

4. APPLICATION.  The owner of a 
property under consideration for construction 
and installation of a public way encroachment 
shall submit plans to the city engineer for review 
and approval.  The grantee shall subsequently 
submit plans and obtain permits from the 
commissioner of public works and commissioner 
of city development, as necessary, for any 
installation. 

5. CONDITIONS OF PERMIT.  The 
owner of a public way encroachment for one- or 
2-family residential property shall: 

a. Become primarily liable for damages 
to persons or property by reason of the granting 
of a permit for the encroachment. 

b. Remove or modify the 
encroachment whenever the city determines that 
the public convenience would be enhanced by 
such removal or modification as provided in s. 
115-32-2.  The owner shall not be entitled to 
damages relating to the removal or modification. 

6. SPECIAL PROVISIONS.  Any 
encroachment for one- or 2-family residential 
property as herein regulated, in existence as of 
June 12, 2010, which meets the requirements of 
sub. 3, shall be allowed to remain in its existing 
location until such time that removal of the 
encroachment is ordered pursuant to sub. 5.  
The owner of the existing encroachment shall be 
deemed primarily liable for damages to persons 
or property by reason of the maintenance of the 
existing encroachment. 

 
245-4.7.  Dumpsters.  No dumpster may be 
placed in the public right-of-way, including any 
alley, sidewalk, paved roadway, tree border or 
other unpaved portion of the right-of-way, unless 
the owner of the property served by the 
dumpster has obtained a special privilege 
granted by the common council under s. 245-12. 
When 2 or more dumpsters serve a particular 
property, the property owner may apply for a 
single special privilege for all dumpsters located 
in the right-of-way.  The commissioner of public 
works is authorized to remove, or to have 
removed, from the right-of-way any dumpster for 
which no special privilege has been granted. 



245-5 Encroachments, Projections And 
Special Privileges 
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245-5. Street Walk Basements. 1. GENERAL 
REGULATIONS. a. Street-walk basements 
entirely below a street walk and adjoining a 
building or structure may be constructed, 
maintained, occupied and used in connection 
with such building or structure for any purposes 
not inconsistent with this code, other laws or 
ordinances, or rules regulating the construction, 
maintenance, occupancy and use of such 
basements, on condition that the right to 
maintain, occupy and use such basements may 
be revoked by the city at any time. When an 
order is issued for the removal of such 
basement, the owner of the building or structure 
shall execute all construction work and assume 
all costs and expenses attendant therewith. Such 
street-walk basements shall not interfere with 
any public work or improvement, and the city in 
granting a permit to construct such basements, 
reserves the right at any time to construct under 
or within such basements municipally owned 
utilities for the public service. 

b. Boilers, engines or machinery using 
steam, gas or explosive mixtures, or tanks 
containing volatile flammable liquid, shall not be 
located in such basements or under any public 
thoroughfare.   

2. DESIGN. a. Street-walk basements 
may extend beyond the street line for a distance 
as approved by the commissioner of public 
works, but not beyond the curb line. Such 
basements shall be of approved construction 
and shall be provided with a roof or top of 
noncombustible material, capable of carrying a 
live load of 250 pounds per square foot. The top 
surface of the street walk shall be at a grade as 
established by the city and shall be constructed 
of concrete or other approved material with a 
nonslippery surface. No glass in such street walk 
surface shall be permitted.   

b. The walls of such basements shall 
be constructed of solid masonry units, plain or 
reinforced concrete, and shall be of a strength 
and thickness to resist safely lateral pressure 
from the adjacent earth, and to support vertical 
loads. Footings for such walls shall be designed 
and constructed to maintain a safe load on the 
soil and shall not project beyond the curb line.   

3. OPENINGS IN STREET WALKS. 
a. Openings in street walks shall be 

permitted when protected with approved  

non slippery metal covers or gratings, as herein 
regulated, flush with the top surface of the street 
walk, designed to support a live load of 250 
pounds per square foot. Such covers or gratings 
shall be maintained normally closed and secured 
in place, and when open shall be equipped with 
approved guards to prevent accidents. Such 
openings, when used for ventilating purposes 
and located in street-walk basements, shall be 
protected with gratings or covers having 
openings therein not more than 3/4 inch in width, 
and shall be equipped with approved pans or 
screens with mesh openings therein not in 
excess of 1/4 inch. Electric transformer vaults 
need not be equipped with approved pans or 
screens with mesh openings.   
 b. Except as otherwise required or 
approved by the commissioner of public works, 
the location and size of openings in street walks 
shall be as follows:   

b-1. For existing elevators and for 
conveyors or chutes, openings shall be located  
with not more than 2 feet of space from the face 
of the curb. The length of such openings on the 
side parallel to the curb shall not exceed 8 feet. 
The width of such openings shall not exceed 1/3 
the distance from the face of the curb to the 
street line, but not more than 6 feet in any case. 
New elevator installations shall not pierce a  
sidewalk or be located in an area used by people 
or vehicles as a place of travel.   

b-2. For the delivery of coal or other 
materials, openings shall be located with not 
more than 2 feet of space from the face of the 
curb, and shall not exceed 8 square feet in area. 
  b-3. For ventilation or other approved 
purposes, openings shall be located with not 
more than 2 feet of space from the face of the 
curb on the street line and shall not exceed 8 
square feet in area. 

c. If upon inspection the department 
finds any cover or grating which appears 
defective or unsafe for any reason whatsoever, 
the commissioner may order that a critical 
examination be performed by a registered 
architect or registered structural engineer 
employed by the owner or the agent.  The 
registered architect or registered structural 
engineer shall submit a written report showing 
the structural condition of the cover or grating.  
Two copies of the report shall in turn be  
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submitted to the commissioner.  One copy of 
the report shall, if satisfactory to the 
commissioner, be returned to the owner or agent 
bearing a stamp of approval signed by the 
commissioner.  All defects noted on the written 
report submitted by the registered architect or 
registered structural engineer shall be corrected 
by the owner within a time period mandated by 
the commissioner.  A written report showing that 
all defects noted in the prior report have been 
corrected shall be submitted in duplicate to the 
commissioner by a registered architect or 
registered structural engineer.  One copy of the 
report shall, if satisfactory, be returned to the 
owner or agent bearing a stamp that the 
correction report has been placed on file. 

4. APPROVAL. a.  No permit shall be 
issued by the commissioner for the construction 
of a street-walk basement unless such basement 
is first approved by the commissioner of public 
works. 

b. The cost of protecting, altering or 
changing the location of any city-owned utilities 
to permit the construction of a street-walk 
basement shall be paid by the owner of the real 
estate abutting such basement. 

5. REMOVAL. All street-walk 
basements used in connection with a building or 
structure shall be removed whenever such 
building or structure is removed or razed. 
Removal of such basements shall be construed 
to mean the removal of all work executed in the 
construction of the basement to the extent 
required by the commissioner of public works. 
After the street-walk basement is removed, the 
area shall be filled to grade and the street curb, 
street walk, pavement and other public 
improvements shall be restored. The type and 
placement of the fill and the construction of the 
curb, walk, pavement and other improvements 
beyond the street lot line shall be in accordance 
with the specifications and regulations of the 
department of public works. The owner of the 
premises affected shall be responsible for the 
removal of such basement (vault) and for the 
restoration of public improvements as herein 
regulated, and shall assume all costs and 
expenses attendant therewith. 
 
245-6.  Movable Awnings.  1.  DEFINITION.  
"Movable awning" means a tractable rooflike  
shelter attached to the exterior wall of a building 
or structure in an approved manner, and so 
constructed and erected to permit being rolled, 

collapsed or folded back to a position against the 
building or structure. 

2. GENERAL REGULATIONS.  All 
movable awnings erected on any building or 
structure and projecting beyond a street line 
shall comply with the regulations of this section. 

3. LENGTH.  There shall be no 
limitation on the length of a movable awning. 

4. PROJECTION.  The projection of a 
movable awning from the street line shall not 
exceed 1/2 the distance from street line to the 
curb line, but not more than 6 feet in any case.  
If a sidewalk is less than 12 feet in width, the 
awning may project 6 feet, but not closer than 2 
feet to the curb line.  Awnings shall not project 
into a public right-of-way which is less than 30 
feet in width. 

5. CLEARANCE.  There shall be not 
less than 7 1/2 feet in the clear between any 
point of the frame of a movable awning and the 
sidewalk grade directly below. 

6. CONSTRUCTION AND DESIGN. 
a. Movable awnings shall be supported 

entirely by the building or structure to which they 
are attached. 

b. The covering shall be of canvas, 
cloth or other approved material, which shall be 
sufficiently flame proofed. 

c. Movable awnings shall be designed 
and supported to withstand snow and other 
loads of not less than 25 pounds per square foot 
and wind pressure of 20 pounds per square foot 
applied in any direction when the awning is not 
retracted. 

d. Approved supporting structure shall 
be provided for the support and fastening of 
awnings. 

7. SIGNS AND ADVERTISING 
DEVICES.  No sign or advertising device shall 
be hung from, attached to, printed or painted on 
a movable awning unless the sign complies with 
the awning sign regulations of ch. 295. 

8. REMOVAL.  The owner shall 
remove or modify a movable awning whenever 
the city determines that the public convenience 
would be enhanced by such removal or 
modification as provided in s. 115-32-2.  The 
owner shall not be entitled to damages relating 
to the removal or modification. 

9. SUPPORTING STRUCTURE.  
Approved supporting structure shall be provided 
for the support and fastening of awnings. 
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245-7.  Awnings, Canopies and Sun Shades.  
1. DEFINITION.  In this section 

"awning, canopy or sun shade" means a roof-like 
structure attached to the exterior of a building or 
structure in an approved manner. 

2. GENERAL REGULATIONS.  
Awnings, canopies and sun shades, when 
projecting beyond the street line shall comply 
with the regulations of this section.  No awning, 
canopy or sun shade shall project into a public 
right-of-way which is less than 30 feet in width. 

3. LENGTH.  There shall be no 
limitation on the length of an awning, canopy or 
sun shade. 

4. PROJECTION.  The projection of 
an awning, canopy or sun shade from the street 
line shall not exceed 1/2 the distance from such 
street line to the curb line, but not more than 6 
feet in any case.  If a sidewalk is less than 12 
feet in width, the awnings may project 6 feet, but 
not closer than 2 feet to the curb line. 

5. CLEARANCE.  There shall be not 
less than 7 1/2 feet in the clear between any 
point of an awning, canopy or sun shade and the 
sidewalk grade directly below. 

6. CONSTRUCTION AND DESIGN.  
Awnings, canopies and sun shades shall be: 

a. Constructed of noncombustible, 
rust-resistive materials.  Awnings covered in 
cloth, canvas or other approved pliable material 
shall be sufficiently flame-proofed. 

b. Supported entirely by the building or 
structure to which they are attached. 

c. Designed and supported to 
withstand snow and other loads of not less than 
25 pounds per square foot and wind pressure of 
20 pounds per square foot applied in any 
direction. 

7. SIGNS AND ADVERTISING.  No 
sign or advertising device shall be hung from, 
attached to, printed or painted on an awning, 
canopy or sun shade unless the sign complies 
with the sign regulations of ch. 295. 

8. EXISTING FIXED AWNINGS.  All 
fixed awnings heretofore erected and projecting 
beyond the street line except fixed awnings 
covered under sub. 9, shall be made to conform 
to the regulations of this section, or they shall be 
removed within 30 days following the effective 
date of June 12, 2010.  
 9. AWNINGS IN THE HISTORIC 
THIRD WARD.  An awning which is located in 
the Historic Third Ward District, as defined in s. 
200-61-2-e, projects beyond the street line and 

was in existence on December 16, 2003, may be 
maintained without a special privilege.  The 
awning may also be repaired, altered or replaced 
without a special privilege, provided the 
projection from the street line is equal to that of 
the existing awning or the distance to the curb 
face, whichever is greater.  The awnings shall 
be constructed in accordance with sub. 6.  A 
permit shall be required for repair, alteration or 
replacement of an awning, but not for 
maintenance of an awning.  Whenever a permit 
is required, the owner of the building to which the 
awning is attached shall: 

a. Become primarily liable for damages 
to persons or property by reason of the granting 
of a permit for the awning. 

b. Remove or modify the awning 
whenever the city determines that the public 
convenience would be enhanced by such 
removal or modification as provided in s. 
115-32-2.  The owner shall not be entitled to 
damages relating to the removal or modification. 
 
245-10. Marquees. 1. DEFINITION. A marquee 
as herein regulated shall mean a rigid, flat, 
roof-like structure, affording shelter, attached to 
the exterior walls of a building or structure in an 
approved manner and erected only over an 
entrance to a building or structure.   

2. GENERAL REGULATIONS. 
Marquees, when constructed and erected as 
regulated in this section, shall be permitted to 
project beyond a street line above the entry 
doorways of any building or structure, provided, 
however, that no such marquee shall project into 
a public thoroughfare which is less than 30 feet 
in width. 

3. LENGTH. The length of marquees, 
measured parallel to the face of the building or 
structure to which attached, shall not exceed the 
width of the entrance doorway or doorways by 
more than 10 feet, but in no case shall the front 
face of such marquee be closer than 6 feet to an 
alley line or 3 feet to an intersecting street line. 

4. PROJECTION. The projection of 
marquees from the street line shall not exceed a 
distance beyond one foot inside the face of the 
street curb. 

5. CLEARANCE. There shall be not 
less than 10 feet in the clear between any point 
of a marquee and the sidewalk grade directly 
below. 

6. CONSTRUCTION AND DESIGN. 
a. Marquees shall be constructed of 

noncombustible materials throughout.
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b. Marquees shall be supported 
entirely by the building or structure to which they 
are attached. 

c. Marquees shall be designed and 
constructed to safely support a superimposed 
load of 80 pounds per square foot.   

d. The roof of the marquee shall be 
made watertight and shall have a slope of not 
more than one in four. Such roofs shall slope 
and drain toward the building or structure and 
shall be provided with conductors connected with 
the house sewer or drain. 

e. The vertical dimension of the side or 
front face of a marquee shall not exceed 8 feet. 

7. SIGNS AND ADVERTISING 
DEVICES. No signs or advertising devices shall 
be hung from or attached to the bottom of a 
marquee, except that other signs or advertising 
devices may be attached to or made a part of the 
sides or front face of a marquee, as regulated in 
ch. 244 and in accordance with the regulations 
for hood signs in ch. 295. Illumination by means 
of recessed lighting fixtures or by other approved 
means shall be provided in soffits or marquees.  

8. EXISTING MARQUEES.  All 
marquees projecting 4 feet or less and being 32 
square feet in size or smaller and heretofore 
erected prior to June 12, 2010 shall be made to 
conform to the regulations of this section when 
altered or replaced. 

9. REMOVAL.  The owner of a 
marquee shall remove or modify the marquee 
whenever the city determines that the public 
convenience would be enhanced by such 
removal or modification as provided in s. 
115-32-2.  The owner shall not be entitled to 
damages relating to the removal or modification. 
 
245-11. Permits and Fees. 1. No person shall 
erect, construct, enlarge, alter, repair, move, 
improve, remove, convert, raze or demolish any 
permissible projection regulated in s. 245-4-1 to 
15, 17, 18, 20 to 24, 27 and 29, or any existing 
projections without first obtaining a permit 
therefor from the commissioner of city 
development and paying the fee as prescribed in 
s. 200-33. 

2. Permits for the temporary 
occupancy and use of public thoroughfares, the 
cutting of street curbs, installation of driveways, 
the establishment of sidewalk area dining 
facilities and any construction therewith 
regulated in s. 245-16, 19 and 25, shall be 

obtained pursuant to ch. 115 and by rules, fees 
and regulations established by the commissioner 
of public works. 
 
245-12. Special Privileges. 1. COMPLIANCE. 
Privileges for an obstruction or excavation 
beyond the street line, other than those 
regulated by this chapter or by other ordinances, 
may be granted by the common council pursuant 
to s. 66.0425, Wis. Stats. 

2. FIXED COSTS.  Any person, firm, 
association or corporation desiring such special 
privileges shall file with the commissioner of 
public works a petition in writing on a form 
furnished for such purpose by the city engineer 
or the commissioner of city development, and 
shall pay to the city treasurer the fee as specified 
in s. 81-115, special privileges, for the purpose 
of defraying the cost of printing and other 
expenses which the city may incur in the 
consideration of such resolution for a special 
privilege, as regulated in s. 301-7. 

3. PROVISIONS. A special privilege 
shall be granted only on condition that by 
acceptance of such special privilege the grantee 
shall: 

a. Become primarily liable for damages 
to persons or property by reason of the granting 
of such special privilege.   

b. The applicant shall file with the 
commissioner of public works a certificate of 
insurance indicating applicant holds a public 
liability policy in the sum of at least $25,000 
covering bodily injury to any one person, and 
$50,000 covering bodily injury to more than one 
person in any one accident, and $10,000 
covering property damage to any one owner on 
the area or areas included within the special 
privilege, and naming the city of Milwaukee as 
an insured. The insurance policy shall provide 
that it shall not be cancelled until after at least 30 
days' notice in writing to the commissioner of 
public works.  In lieu of the insurance policy 
coverage, a public service corporation, or a 
cooperative association organized under ch. 
185, Wis. Stats., to render or furnish telephone, 
gas, light, heat or power, or colleges and 
universities may file with the commissioner of 
public works proof of financial responsibility 
containing the conditions and giving the 
protection required in the public liability policy. 
Acceptance of the proof of financial responsibility 
shall be subject to approval by the city attorney 
upon consultation with the city comptroller. 
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c. Pay to the city treasurer the annual 
fee fixed by the special privilege board. 

d. Maintain a minimum sidewalk 
clearance of 5 feet, which shall be kept clear of 
all obstructions. 

e. Remove such special privilege 
whenever public necessity so requires, and 
when so ordered by resolution adopted by the 
common council; such grantee shall not be 
entitled to damages for such removal. 

f. Waive the right to contest in any 
manner the validity of s. 66.0425, Wis. Stats.,  
or the amount of the annual fixed fee as 
determined by the special privileges board. 

g. Put the special privilege into use 
within one year after approval by the common 
council. Should the grantee fail to do so, the 
commissioner may, by resolution, seek 
revocation of said privilege. 

h. If the special privilege is for 
placement of one or more dumpsters in the 
public right-of-way, the grantee shall ensure that: 

h-1. Each dumpster remains in the 
location for which the special privilege was 
granted. 

h-2. No dumpster has rusted surfaces or 
is otherwise in a state of disrepair. 

h-3. The lid or lids of each dumpster 
remain closed at all times except when refuse is 
being placed in the dumpster or the dumpster is 
being emptied. 

h-4. No contents of a dumpster spill onto 
the public right-of-way. 

h-5. No refuse remains on the ground on 
the perimeter of any dumpster 

.4. RECOMMENDATIONS. The 
common council shall refer all petitions for 
special privileges for consideration and 
recommendation to the commissioners of public 
works and neighborhood services for 
consultation with the commissioner of city 
development when the special privilege includes 
the extension of use. 

5. AMENDMENTS.  a. A grantee 
desiring to add items to or remove items from a 
special privilege shall file with the commissioner 
of public works a special privilege amendment 
petition in writing on a form furnished for this 
purpose by the city engineer or the 
commissioner of city development.  

b. Any sale, transfer or conveyance of 
ownership of a property with a special privilege 
requires the new ownership to file with the 

commissioner of public works a special privilege 
amendment petition in writing on a form 
furnished for this purpose by the city engineer or 
the commissioner of city development. 

6. FIXED CHARGE EXEMPTIONS. 
The city of Milwaukee, county of Milwaukee, 
state of Wisconsin, and the United States of 
America and all political subdivisions thereof 
shall be exempt from the paying of the fixed 
charge made for the purpose of defraying the 
cost of printing  and  other expenses which the 
city may incur in the consideration of such 
resolution for a special privilege. 

7. ENFORCEMENT; SANCTIONS.  If 
the commissioner of public works determines 
that a person has failed to comply with the 
provisions of this section, the commissioner shall 
notify the person of the violation.  If the person 
fails to comply with any order issued by the 
commissioner within 60 days of receipt of the 
order, or, in the case of a special privilege for 
placement of one or more dumpsters in the 
public right-of-way, within 24 hours of receipt of 
the order, the commissioner may assess the 
person a monthly enforcement fee under s. 
200-33 until compliance is obtained. The fee 
may be assessed and collected as a special tax 
on the property or otherwise be collected as 
allowed by law.  In addition, in the case of a 
special privilege for placement of one or more 
dumpsters in the public right-of-way, the 
common council may, by resolution, revoke the 
special privilege for failure to comply with any of 
the standards of sub. 3-h. 
 
245-12.5. Special Privileges Board.  A special 
privileges board is established consisting of 3 
members: the mayor, the commissioner of public 
works and the city attorney.  Any member may 
appoint a designee.  The commissioner of 
neighborhood services shall act as secretary of 
the board.  The special privileges board shall 
determine annual fees for special privileges 
grantees when fees are appropriate. 
 
245-13. Roofed Sidewalks (Covered Walks). 

1. DEFINITION. A roofed sidewalk or 
covered walk shall mean a rooflike structure, 
other than an awning, canopy, hood or marquee, 
erected over a sidewalk for the sole purpose of 
providing shelter for persons entering or leaving 
a public building. 
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2. GENERAL REGULATIONS. No 
roofed sidewalk (covered walk) shall be 
constructed or maintained beyond the street line 
without individual and specific rights and 
privileges granted by the common council, 
pursuant to s. 245-12 and s. 66.0425, Wis. Stats. 
The construction and location of such roofed 
sidewalks (covered walks) shall be in 
compliance with the terms and conditions set 
forth in the privilege. All privileges for such 
structure shall also comply with the standards 
and policy established by the common council. 

3. SIGNS AND ADVERTISING 
DEVICES. No sign or advertising device shall be 
hung from, attached to, printed or painted on any 
part of a roofed sidewalk (covered walk). The 
name, street number, or character of the 
business may be indicated on the vertical portion 
only, not to exceed 8 inches in height. 
 
245-14. Air and Subterranean Space Lease 
Structures. 1. There is created a committee on 
air and subterranean space lease structures 
composed of the following or their designees: 

a. Commissioner of neighborhood 
services. 

b. Commissioner of public works. 
c. City engineer. 
d. Planning director, department of city 

development. 
e. City real estate agent. 
1.5. An assistant city attorney shall be 

assigned to the committee by the city attorney to 
provide legal advice for the conduct of the 
committee and the drafting of the necessary 
documents. 

2. Such committee shall have for its 
duties the coordination of all air space and 
subterranean lease requests which are made to 
the city of Milwaukee pursuant to s. 66.0915(3) 
and (4), Wis. Stats. 

3. The committee shall design all forms 
to be used, and the commissioner of 
neighborhood services shall distribute 
application forms to those requesting the same. 
The members of the committee shall elect one of 
their members chair to preside over the 
committee for a term at the pleasure of the 
committee. Verbatim reports of the committee 
activities need not be kept unless the committee 
so decides. Completed applications shall be 
returned to the commissioner of neighborhood 
services or his or her representative on the 
committee, together with the building plans, plot 
plans and other data that will show the 
elevations, location, height and site of the 

proposed structure, its relationship to adjoining 
buildings, and a memorandum of ownership 
showing the last recorded owner of all of the 
properties proposed to be joined by the air or 
subterranean space structure. 
 4. The application and additional 
submissions, in duplicate, shall be accompanied 
by the fee specified in s. 200-33, special 
privileges, etc., which shall be paid to the city 
treasurer, and the commissioner of 
neighborhood services shall submit the original 
of the application to the city clerk, who shall 
transmit the same to the common council for 
introduction at its next regularly scheduled 
meeting. A combination air space and 
subterranean lease shall require individual 
leases and a separate application and fee shall 
be required for each. Such fee shall not be 
returnable, nor shall such fee be waived at any 
time. The council, on receipt thereof, shall refer 
the same jointly to an appropriate committee of 
the common council, the city plan commission 
and the special committee on air and 
subterranean space lease structures, and shall 
be transmitted to the special committee for 
investigation. 

5. The special committee may meet 
with the applicant from time to time, and may 
request additional information, maps, drawings, 
documents, plans and other information from the 
applicant relative to the request. When the 
special committee completes its investigation, it 
shall make a written report thereof, attach it to 
the common council file and transmit same to the 
city plan commission. 

6. Upon receipt of the entire file from 
the special committee, the city plan commission 
shall review the same, make its 
recommendations thereon in writing, attach such 
recommendations to the file and return such file 
to the special committee. Upon receipt thereof, 
the special committee shall transmit the entire 
file including the suggested lease fee to the 
committee of the common council to which it was 
referred. 

7. The common council committee may 
make further references of the file to such other 
boards, commissions or officers for any further 
information that it may deem necessary, or may 
return the file to the special committee with 
instructions or for additional information. 

 8. This section is intended to be 
procedural only and is not intended to supersede 
or nullify any other section of the Milwaukee 
code, or the building and zoning code.
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245-6.5-7 cr 871339 10/27/87 11/13/87 
245-6.5-7 rc 991763 5/14/2002 10/1/2002 
245-6.5-7 rc 021287 5/13/2003 5/30/2003 
245-7 am 85-1396 12/20/85 1/1/86 
245-7 rc 091615 5/25/2010 6/12/2010 
245-7-7 rc 991763 5/14/2002 10/1/2002 
245-7-7 rc 021287 5/13/2003 5/30/2003 
245-7-8 am 030307 11/25/2003 12/16/2003 
245-7-9 cr 030307 11/25/2003 12/16/2003 
245-8 am 85-1396 12/20/85 1/1/86 
245-8 rp 091615 5/25/2010 6/12/2010 
245-8-7 am 991763 5/14/2002 10/1/2002 
245-9 am 85-1396 12/20/85 1/1/86 
245-9 rp 091615 5/25/2010 6/12/2010 
245-9-7 am 991763 5/14/2002 10/1/2002 
245-10 am 85-1396 12/20/85 1/1/86 
245-10-1 am 091615 5/25/2010 6/12/2010 
245-10-7 am 991763 5/14/2002 10/1/2002 
245-10-7 am 091615 5/25/2010 6/12/2010 
245-10-8 cr 091615 5/25/2010 6/12/2010 
245-10-9 cr 091615 5/25/2010 6/12/2010 
245-11 am 85-1396 12/20/85 1/1/86 
245-11 am 091615 5/25/2010 6/12/2010 
245-11-1 am 980963 12/18/98 1/1/99 
245-11-2 am 881465 11/11/88 12/9/88 
245-11-2 am 980249 6/16/98 7/3/98 
245-12 am 85-1396 12/20/85 1/1/86 
245-12-1 am 001458 2/27/2001 3/16/2001 
245-12-2 am 881930 3/7/89 3/25/89 
245-12-2 am 980963 12/18/98 1/1/99 
245-12-2 rc 091268 2/9/2010 2/26/2010 
245-12-2 rc 091665 5/4/2010 7/20/2010 
245-12-3-b am 86-342 7/29/86 8/16/86 
245-12-3-b am 080754 10/7/2008 10/24/2008 
245-12-3-b am 081687 5/5/2009 5/22/2009 
245-12-3-b am 091665 5/4/2010 7/20/2010 
245-12-3-c am 980963 12/18/98 1/1/99 
245-12-3-c am 051188 1/18/2006 2/4/2006 
245-12-3-d rn to 061340 4/17/2007 5/4/2007 

245-12-3-e 
245-12-3-d cr 061340 4/17/2007 5/4/2007 
245-12-3-e am 001458 2/27/2001 3/16/2001 
245-12-3-e rn to 061340 4/17/2007 5/4/2007 

245-12-3-f 
245-12-3-f am 980963 12/18/98 1/1/99 
245-12-3-f rn to 061340 4/17/2007 5/4/2007 

25-12-3-g  
245-12-3-h cr 170930 10/17/2017 1/1/2018 
245-12-4 rc 86-1461 4/7/87 4/24/87 
245-12-4 am 980963 12/18/98 1/1/99 
245-12-5 rn to 081687 5/5/2009 5/22/2009 

245-12-6 
245-12-5 cr 081687 5/5/2009 5/22/2009 
245-12-5 am 091665 5/4/2010 7/20/2010
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Special Privileges 
 

 
12/19/2017 -424- 

245-12-7 cr 081687 5/5/2009 5/22/2009 
245-12-7 rc 091665 5/4/2010 7/20/2010 
245-12-7 am 170930 10/17/2017 1/1/2018 
245-12-7 am 171140 11/28/2017 1/1/2018 
245-12.5 cr 051188 1/18/2006 2/4/2006 
245-13 am 85-1396 12/20/85 1/1/86 
245-13-2 am 001458 2/27/2001 3/16/2001 
245-14 am 85-1396 12/20/85 1/1/86 
245-14-1 rc 051188 1/18/2006 2/4/2006 
245-14-1-a am 980963 12/18/98 1/1/99 
245-14-1.5 cr 051188 1/18/2006 2/4/2006 
245-14-2 am 001458 2/27/2001 3/16/2001 
245-14-3 am 980963 12/18/98 1/1/99 
245-14-3 am 151199 3/29/2016 4/15/2016 
245-14-4 am 871340 10/27/87 1/1/88 
245-14-4 am 980963 12/18/98 1/1/99 
245-14-4 am 151199 3/29/2016 4/15/2016 
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CITY OF BURLINGTON - ENCROACHMENT POLICY 

 

I. INTRODUCTION 

1. This policy establishes the City of Burlington’s position with regard to proposed 

encroachments and private use of the public right of way within the corporate limits of 

Burlington, Iowa.  In the context of this policy “public right of way” refers to the area on, 

below, and above all public sidewalks, street right of way, and alley right of way.  For the 

purposes of this policy, all parkland and all other property owned or controlled by the 

City of Burlington shall be defined as public right of way, and shall be in compliance with 

the requirements of this policy. 

2. This Encroachment Policy solely covers encroaching on the public right of way and by no 

means covers permits or licenses required by individuals or businesses to bring or have 

merchandise to sell within the corporate limits of the City of Burlington. 

  

II. GOALS AND OBJECTIVES 

1. To ensure the public continues to have aesthetically pleasing views as well as safe areas 

to walk and drive. 

2. To protect and preserve the sidewalks, streets, and all other property owned or 

controlled by the City of Burlington. 

3. To promote a consistent policy of reducing and minimizing encroachments on the public 

right of way. 

4. To establish consistent and objective criteria for assessing each existing encroachment 

as well as future encroachments, and to accept these encroachments where exceptional 

circumstances apply. 

5. To encourage appropriate outdoor activity in the public right of way, to ensure future 

private uses of public right of way are for the better of the community, and to guarantee 

adequate space for pedestrians and motorists for safe travel. 

6. To establish a uniform application process and solution for all encroachment on the 

public right of way. 

 

III. DEFINITIONS 

For use in this policy, the following terms are defined: 

1. Encroachment 

A. Webster’s Definition – To intrude or infringe upon the property of another. 

B. An individual or business setting anything on, below, or above the public right of 

way as defined in section 1.0 (Goals and Objectives). Encroachments can be 

temporary, permanent, and vertical in nature. 

2. Public Right of Way 
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A. Webster’s Definition – Land owned or controlled by a government usually over 

which facilities such as roads, highways, railroads, or power lines are built. 

B. An example would be in most cases the area between the street and the furthest 

edge of the sidewalk. 

3. Temporary Encroachment 

A. Any item placed on the public right of way that is not permanent or fixed in nature 

and can be moved from one location to another. 

B. Examples include but are not limited to tables, chairs, grills, furniture, clothing racks, 

signs, planters, and benches that can be moved. 

4. Permanent Encroachment 

A. Any item permanently attached to the ground or buried underneath the ground on 

the public right of way.  The item is considered permanent if it cannot be relocated 

without special equipment or large expense due to the item's size or weight or if it is 

not the intent of the applicant to move the item after it is in place. 

B. Examples would include but are not limited to benches, planters, railings, ramps, 

steps, or stairs that are permanently attached to the ground, and pipes or cables 

that can be buried underneath the ground. 

5. Vertical Encroachment 

A. Any item that projects over the public right of way and is located eight feet (8') 

above grade or higher. 

B. Examples would include, but are not limited to signs, banners, flags, and awnings. 

6. Sidewalk Café 

A. An outdoor area of an adjacent business that may be located upon City right-of-way 

and allows tables and chairs for dining and seating. 

7. Special Event 

A. Webster's Definition - Something designed for a particular occasion. 

B. Examples would include but are not limited to Steamboat Days, Taste of Burlington, 

Snake Alley Criterium, and Heritage Days.  

 

IV. APPLICATION PROCEDURE AND FEES 

1. Temporary Public Right of Way Encroachment Permit 

A. An application can be obtained in the Development Department Office. 

B. Permit Fee 

(i) $25.00 three (3) day permit fee. 

(ii) $50.00 one (1) week permit fee. 

(iii) $125.00 three (3) month permit fee. 

(iv) $200.00 six (6) month permit fee. 

jecker
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C. The application shall be accompanied by a site plan, drawn to scale and fully 

dimensioned, which accurately shows the location, height, nature and extent of all 

proposed objects or improvements within the encroachment area.  This includes any 

mechanical devices, signs, tables, chairs, grills, furniture, clothing racks, planters, 

benches, etc.  The site plan should also include all existing fixed features such as tree 

wells, sign posts, parking meters, fire hydrants, etc. within twenty-feet (20’) of the 

encroachment area. 

D. A copy of a current Health Department Certificate, if selling food or drink. 

E. If applicable, a written statement from all adjacent property owners who are giving 

permission for the applicant to place the encroachment in front of their property. 

F. A temporary encroachment permit application will go to the Development 

Department for review and will then be forwarded to the City Manager for approval; 

this process will take approximately five (5) to ten (10) days. 

2. Permanent Public Right of Way Encroachment Permit 

A. An application can be obtained in the Development Department Office. 

B. $25.00 non-refundable administrative fee is required. 

C. Permit Fee 

(i) Commercial/Industrial     - $275.00 permit fee. 

(ii) Residential   - $  55.00 permit fee. 

In addition to the fees stated above, any fixed features stated in subsection (e.) 

shall be moved or replaced at the property owners expense when required as 

part of approving the encroachment contract. 

D. No renewal fee will be required. 

E. The application shall be accompanied by a site plan, drawn to scale and fully 

dimensioned, which accurately shows the location, height, nature, and extent of all 

proposed objects or improvements within the encroachment area.  This includes any 

mechanical device, benches, planters, railings, ramps, steps or stairs, etc.  The site 

plan should also include all existing fixed features such as tree wells, sign posts, 

parking meters, fire hydrants, etc. within twenty-feet (20’) of the encroachment 

area. 

F. The Applicant must provide the Development Department with a list of all adjacent 

property owners.  The department will then notify these property owners of the 

proposed encroachment and the date of public hearing.  

G. A permanent encroachment permit application will go to the City Council for 

approval by public hearing, which will take approximately forty five (45) to sixty (60) 

days. 

3. Vertical Public Right of Way Encroachment Permit 

A. An application can be obtained in the Development Department Office.   
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B. $25.00 non-refundable administrative fee is required. 

C. $75.00 permit fee is required.  

D. No renewal fee will be required. 

E. The application shall be accompanied by a site plan, drawn to scale and fully 

dimensioned, which accurately shows the location, height, nature, and extent of all 

proposed objects or improvements within the encroachment area.  This includes any 

signs, banners, flags, awnings, etc. that are attached to the side of the building and 

are located vertically between the item and the ground.  The site plan should also 

include all existing fixed features on the ground such as tree wells, sign posts, 

parking meters, fire hydrants, etc. within twenty-feet (20') of where the item would 

project over the public right of way. 

F. The application shall be accompanied by all sign and building permits and all other 

permit applications that are required by Municipal Code. 

G. A vertical encroachment permit application will go to the Development Department 

for review and will then be forwarded to the City Manager for approval; this process 

will take approximately five (5) to ten (10) days.   

4. Sidewalk Café: 

A. An application can be obtained in the Development Department Office. 

B. Permit Fee: $25.00 fee is required 

C. The application shall be accompanied by a site plan, drawn to scale and fully 

dimensioned, which accurately shows the location, height, nature and extent of all 

proposed objects or improvements within the encroachment area.  This includes any 

mechanical devices, signs, tables, chairs, grills, furniture, clothing racks, planters, 

benches, etc.  The site plan should also include all existing fixed features such as tree 

wells, sign posts, parking meters, fire hydrants, etc. within twenty-feet (20’) of the 

encroachment area. 

D. A copy of a current Health Department Certificate, if selling food or drink. 

E. If applicable, a written statement from all adjacent property owners who are giving 

permission for the applicant to place the encroachment in front of their property. 

F. A Sidewalk Cafe application will go to the Development Department for review and 

will then be forwarded to the City Manager for approval; this process will take 

approximately five (5) to ten (10) days. 

 

V. PERMIT CONDITIONS 

1. Permit Required 

A. A permit shall be required for any type of encroachment in the public right of way, 

except for those encroachments that are identified as exempt by section 8.0 

(Prohibited and Exempt Encroachments), item 2. (Exempt.) of this policy. 
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2. Conditions 

A. The City of Burlington City Manager, Development Department, or Council shall have 

the authority to apply any other conditions not found in this policy to the approval 

of a permit seen as needed to ensure compliance with the intent of this policy. 

3. Zoning 

A. Permits shall only be granted for encroachments that are used for purposes allowed 

in the zoning district where the encroachment will be located.  See Municipal Code 

Chapter 17.20 (District Regulations) for a list of allowed uses in each zoning district. 

4. Allowable Uses 

A. Encroachments shall only be allowed in public right of way provided they can meet 

all city standards, codes, and policies. 

5. Historic Circumstances 

A. Encroachments may be permitted where older properties were built across the 

public right of way or right up to the public right of way and prohibiting the 

encroachment would impair use, privacy, or security of the structure. 

6. Special Events 

A. Any temporary encroachment occurring at the time slated for the special event shall 

be made a part of the special event application to the City Manager's Office.  No 

individual encroachments shall be granted during an approved Special Event (as 

herein defined). 

7. Permit Transfer for Change of Property Ownership. 

A. No temporary encroachment permits shall be transferred.   

B. Permanent encroachment permits may be transferred if the existing owner notifies 

the City of his/her intent to transfer or sell property for which an encroachment 

permit has been issued.  The city must be notified of this according to the 

termination procedures stated in the encroachment contract thirty (30) days before 

the date of sale or transfer of the property.   

(i) The proposed permit transfer will be reviewed by the Development Department 

and will be forwarded to the City Manager for approval.  Approval or 

modification of the permit is based on compliance with this policy and the 

overall goals, objectives, and interests of the city.  This process will take 

approximately ten (10) to fifteen (15) days. 

(ii) If approved or modified, the new owner shall have thirty (30) days after the date 

of sale or transfer of ownership to sign the contract and submit a copy of 

Certificate of Insurance that is in compliance with item 9. (Insurance.) of this 

section.  The copy shall be submitted to the Development Department.  
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(iii) There is no fee associated with a permit transfer that is completed within the 

time frames set above, however; failure to transfer the encroachment permit 

within the time allotted will cause the permit fee to be paid. 

(iv) If the new owner does not sign a contract, the terms and conditions of the 

existing contract will still apply to the original owner of the property.  

8. Indemnification 

A. The permit holder shall defend, indemnify and hold the City and its employees 

harmless from and against any loss or damage arising from the use or existence of 

an encroachment or improvement authorized under this permit. 

9. Insurance 

A. The permit holder shall be required to provide insurance and have named on a 

Special Endorsement Form, the City, its elected boards, officers, agents, and 

employees as additional insured’s; the minimum insurance requirement is $500,000.  

Proof of insurance is required prior to constructing or placing an approved 

encroachment.   

B. The Certificate of Insurance shall also contain provisions that prohibit cancellations, 

modifications, or lapse without thirty (30) days written notice to the City. 

 

VI. LOCATION REQUIREMENTS 

1. Horizontal Clearance 

A. When encroachments are on pedestrian paths, the following development 

standards shall apply; however, these requirements may be modified at the 

discretion of the City in locations where unusual circumstances exist and where 

public safety would be jeopardized. 

B. As used herein, pedestrian pathways means a continuous obstruction free sidewalk 

area, paved to City standards, between the outside boundary of the encroachment 

and any obstruction, including but not limited to parking meters, streets, trees, 

landscaping, street lights, bus benches, public art, and curb lines. 

(i) Encroachments shall not interfere with the view of pedestrians or motorists on 

or adjacent to the public right of way and shall not create a traffic hazard. 

(ii) Encroachments shall maintain a minimum of four feet (4') in unobstructed 

sidewalk width to maintain pedestrian circulation. 

(iii) Encroachments shall maintain a minimum of six feet (6') in unobstructed 

sidewalk width to maintain heavy pedestrian traffic. 

2. Vertical Clearance 

A. When encroachments are located above/over the public right of way the following 

development standards shall apply; however, these requirements may be modified 
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at the discretion of the City in locations where unusual circumstances exist and 

where public safety would be jeopardized. 

(i) Vertical encroachments shall be located eight feet (8') or more above the    

public right of way, measured from grade to the lowest point of the encroaching 

item.    

(ii) Vertical encroachments shall be no closer than two (2') feet from a curb line 

measured horizontally. 

3. Extension to Adjacent Properties. 

A. No temporary permit holder will be allowed to extend onto the property of an 

adjacent home or business without the written consent of that business or resident, 

the property owner, and by obtaining City approval. 

B. Any permit holder wishing to extend outside of the adjacent property, see sections 

of City Code on Solicitor, Transient Merchant, Peddler or Special Event Permits. 

4.  Street Intersection Setbacks. 

A. Encroachments shall not be placed within twenty-five feet (25'), measured back in 

either direction, from the corner of a street intersection in order to preserve a clear 

vision zone for pedestrians and motorists.  (No item shall also exceed a height of two 

and a half feet (2 and 1/2') to eight feet (8') above grade, measured from the point 

of intersection of the public right of way.)  See Municipal Code Chapter 170.10 

(General Provisions and Definitions), Chart B, for a diagram of the clear zone.) 

B. See Municipal Code Chapter 170.30.20 (Bulk Regulations) for additional setback 

requirements. 

5. Alley Right of Way Setbacks. 

A. Permanent encroachments into alley right of ways shall be limited to alleys that are 

sixteen feet (16’) or greater in width. 

B. Permanent encroachments shall be limited to secondary exit ways and shall not 

encroach into the alley right of way more than three feet (3’), provided that 

structures, such as fire escapes, utility lines, and balconies placed at or above a 

height of sixteen feet (16’) above grade shall be exempt from the three foot (3’) 

width requirement. 

C. A twenty-five foot (25’) setback shall be required from the entrance or exit of the 

alley right of way onto a public street.   

 

VII. DESIGN STANDARDS 

1. Barriers 

A. No barriers shall be required if the applicant proposes to limit the encroachment 

area and no alcohol will be served. 
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B. Encroachments that serve alcoholic beverages must provide a physical barrier that 

meets the requirements of this policy and all other requirements of the Iowa 

Alcoholic Beverage Division. 

(i) Barriers should complement the building façade as well as any street furniture, 

be somewhat transparent and shall be able to withstand inclement weather. 

(ii) Barriers shall be capable of being removed through the use of recessed sleeves 

and posts, wheels that can be locked into place, or weighted bases. 

(iii) The height of any barrier shall be a minimum of three feet (3’). 

2. Awnings and Umbrellas 

A. The use of awnings over an encroachment may be permitted per the Municipal 

Code.  Removable umbrellas may be permitted per the Municipal Code, provided 

they do not interfere with street trees, signs, or the view from inside a structure. No 

freestanding awning will be allowed unless it will meet required setbacks and will 

not distract from or obstruct the view of motorists and pedestrians. 

3. Lighting 

A. Outdoor lighting fixtures may be permitted for permit holders, provided they are not 

glaring to pedestrians or motorists on the adjacent right of way.  Outdoor lighting 

may be installed on the façade of the building with an electrical permit per the 

Municipal Code and completed by a licensed electrician.  Freestanding electrical 

fixtures shall not be permitted in the public right of way.  Battery operated lamps or 

candles will be permitted. 

4. Design 

A. The design, material, and colors used for any part of an encroachment should 

complement the architectural style of the building façade and street furniture. 

5. Signs 

A. All signs must meet the regulations of this policy and all other regulations of the City, 

including the Municipal Sign Code, Chapter 17.75 (Signs). 

6. Sidewalk Café 

A. Sidewalk Cafes must be part of an existing business and must be used for purposes 

allowed in the zoning district where the encroachment will be located. 

B. Sidewalk café areas must be contiguous with a side of a building wherein the 

establishment is located 

C. Sidewalk café hours of operation are limited, typically between 7 AM and 11 PM, or 

whenever the kitchen of the adjoining business closes. 

D. If permanent improvements are proposed as part of the sidewalk café, the City may 

require a bond or some other form of guarantee to ensure the restoration of the 

sidewalk as a condition of lease and/or may require a permanent encroachment. 

jecker
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E. The café owner is responsible for trash removal and shall maintain the area and 

surrounding five feet in a clean and litter free manner during all hours of operation. 

F. Sidewalk cafes may not extend beyond the building line and may not be located on 

street corners as defined by building lines extending to the street. 

G. No blockage of building entrances or exists is permitted in a sidewalk café area. 

H. A minimum 5-foot unobstructed sidewalk clearance shall be maintained adjacent to 

any approved sidewalk café area for public pedestrian use.   

I. Occupancy limits are determined as set forth in the City building codes. 

J. The city retains the right to terminate any sidewalk café agreement after written 

notice is given to the property owner for reasons including but not limited to: 

violations of state and liquor control laws, violations of any agreements, creating a 

safety hazard, creating a health hazard, or creating a nuisance 

K. Other Encroachment conditions, requirements, and standards apply as applicable.   

 

VIII. CONDITIONS OF USE 

1. Daily and Seasonal Maintenance 

A. All encroachment permit holders shall keep the area surrounding the encroachment 

clear of liter. At the end of each day the encroachment area shall be picked up, 

cleaned, and swept.  No debris shall be swept, washed or blown into the sidewalk, 

gutter, street, or alley. 

B. All encroachment permit holders shall maintain the area around the encroachment 

during all weather conditions including but not limited to snow and ice removal.   

C. If the permit holder will be providing food or drink, the permit holder must provide 

private trash receptacles.  Private trash receptacles shall be emptied daily.  

Receptacles shall be placed immediately adjacent to the encroachment, but not in 

the path of pedestrians. 

D. City trash receptacles may not be substituted for private receptacles. 

2. Prohibited Locations and Times. 

A. None of the above defined will be allowed to set up or move about for the purpose 

of sales, storage, etc. in the public right of way without meeting all requirements of 

this policy and the Municipal Code. 

B. Permit holders shall not encroach on public right of way during City scheduled clean 

up and maintenance days. 

C. Temporary permit holders will only be allowed to operate during the hours of dawn 

to dusk unless stated otherwise on the permit. 

3. Removal 

A. All temporary encroachments shall be removed at the end of each business day 

unless permission has been granted with the approval of the application. 
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B. Removal of encroachment will be enforced year-round. 

4. Displaying Contracts 

A. All temporary permit holders must have on hand the signed encroachment contract 

as well as all required licenses, certificates, and permits while encroaching on the 

designated public right of way.  All permanent and vertical encroachment permit 

holders must have readily available the signed encroachment contract as well as all 

required licenses, certificates, and permits. 

5. Inspection.  

A. Any City Official may inspect an encroachment or improvement in a public right of 

way, to ensure compliance with this policy and all other Municipal policies and 

codes, at any time without notice to the holder. 

 

IX. PROHIBITED AND EXEMPT ENCROACHMENTS 

1. Prohibited 

A. Encroachments that violate any section of this policy or the Municipal Code unless 

stated otherwise herein. 

B. Encroachments will be prohibited where there is an issue of safety.  Instances 

include, but are not limited to soil erosion, protected areas, fenced land, steep 

slopes, emergency vehicle access areas, and motor vehicle or pedestrian safety 

areas. 

2. Exempt 

A. Encroachments of the following nature will be exempt from this policy. 

(i) Government required breakaway mailboxes approved by the U.S. Postal Service 

that are supported by a wood post no greater in cross section than four inches 

square or by a post with strength no greater than a two-inch diameter standard 

steel pipe.  Two posts may be used to support a cluster of four or more 

mailboxes.  

(ii) Traffic signs, traffic signals, streetlights, barricades for street and sidewalk repair, 

all public utility infrastructure, all seasonal lights and decorations, and all other 

infrastructure owned by the federal government; any governmental agency, 

organization, and institution created by the federal government; the State of 

Iowa; and all political subdivisions of the state, including the City of Burlington. 

(iii) Official newspaper machines when all adjacent property owners have given 

permission for the machine owner to place the encroachment in front of their 

property. 

(iv) Fire escapes and balconies placed at or above eight feet (8') measured from 

grade to the lowest point of the item.  
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X. TERM OF PERMIT 

1. Pre-existing Encroachments 

A. All pre-existing permanent, temporary, and vertical encroachments shall be, upon 

adoption of this policy, allowed, subject to any previous agreement and conditions 

made between the City of Burlington and the Responsible Party. 

B. If no agreement was ever made between the City of Burlington and the Responsible 

Party prior to February 2000, the property owner must submit an application 

according to this policy within two (2) weeks of being notified by city staff of the 

violation. 

C. Failure to submit an encroachment application with the city two (2) weeks after 

being notified shall cause the removal of the encroachment.  City staff shall have the 

authority to remove said encroachments and charge all costs to the property owner. 

D. Valid permits shall remain in effect until modified, expired, or revoked. 

 

XI. VIOLATION/REMEDY 

1. In the event that a permit holder fails to abide by the provisions of this policy or the 

terms and conditions of the permit, the City Manager may revoke or abate any permit 

upon proper notice. 

2. The permit holder or property owner shall pay all costs incurred by the City in abating 

any encroachment or improvement. 
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ENCROACHMENTS IN THE  
PUBLIC RIGHT OF WAY  

 

Under the authority of the Denver City Charter, Article II; the Denver Revised Municpal Code (DRMC), Chapter 49; 
and by other City Ordinances and Regulations, the Denver Department of Public Works manages the Public Right of 
Way (ROW).  
 

ROW is public property specifically dedicated for the purposes of constructing, reconstructing, owning, and repairing 
public thoroughfares such as streets, alleys, sidewalks, and trails for transportation, utilities, and other public 
infrastructure.  When there is a need to locate privately owned improvements in the ROW (Encroachments), certain 
conditions must be met.   
 
The intent of this document is to categorize Encroachments into Tiers, and to establish criteria and general conditions 

for placement of Encroachments in the ROW.  Additionally, details the application, and review process and identifies 
other City permits that may be required when encroaching into the ROW with private improvements.   
 
Encroachments are categorized into one of three (3) Tiers depending on the significance of the encroachment: 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
  
 

Tier III Encroachment: 
(Pages 16-18) 

 

Encroachments that are substantial in nature and due to the 
complexity require a formal review and City Council approval.  
Tier III Encroachments are defined as an expansion of a private 
use into the ROW, typically substantial building elements.  Tier 
III Encroachments require an application, fee, review, and 
adoption and recordation of a City Council Resolution.    
 
Examples: 

 Below grade parking garages 

 Caissons 

 Elevated or Enclosed patios 
 Loading Docks 

 Structural Retaining walls 

 Pedestrian Bridges 
 

Processing time: 10-12 weeks 

 

Tier I Encroachment: 
(Pages 3-11) 

 
Encroachments that meet the specific criteria contained in the 
Tier I section of this document.  There is no review process for 
a Tier I Encroachment; however, Street Occupancy and 
Construction permits may be required.  For permit information 
contact PW Construction Inspections at (303) 446-3469.  
 

Examples: 
 Art/Sculptures 
 Awnings without poles 
 Landscaping and Planters 
 Stairs/Ramps 
 Temporary Shoring 
 Sewers and Pretreatment devices 

 
Processing time: 3-5 days for Revocable Street Occupancy 
and/or Street Cut Permit 

 Permit Resources: 
  

Prior to placing an Encroachment in the ROW, a Street Cut 
and/or Revocable Street Occupancy Permit may be required.  
Permit Request forms can be found at: 
http://www.denvergov.org/tabid/442455/Default.aspx 

     
 

 

Tier II Encroachment: 
(Pages 12-15) 

 
Encroachments that due to their significance require a formal 
review process, including application, fee, review process, 
issuance of a Tier II Encroachment Permit, and recordation of 
the Tier II Permit. Tier II Encroachments do not require approval 
by City Council.   
 

Examples:  
 Awnings with poles   
 Roadway vaults 
 Signs that do not qualify as Tier I 
 Mail Kiosks 

 
 
 
Processing time: 4-6 weeks  

 

http://www.denvergov.org/tabid/442455/Default.aspx
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Acronyms contained in this document 
 
 

AASHTO – American Association of State & Highway Transportation Officials 
ADA / ADAAG – Americans with Disabilities Act/ Accessibility Guidelines 
CASDP – Construction Activities Stormwater Discharge Permit 
CCD – City and County of Denver 
CDOT – Colorado Department of Transportation 

CP – Right of Way Construction Permit 
CPD –Community Planning & Development, a department in the City and County of Denver 
DEH – Department of Environmental Health, a department in the City & County of Denver 
DPR – Department of Parks & Recreation, a department in the City & County of Denver 
DRMC – Denver Revised Municipal Code 
DS – Development Services, a division of CPD 
GPS – Global Positioning System 

MUTCD – Manual on Uniform Traffic Control Devices 
PW – Department of Public Works, a department in the City & County of Denver 
ROW – Right of Way 
RSOP – Revocable Street Occupancy Permit 

SCP – Street Cut Permit 
SUDP – Sewer Use and Drainage Permit 

TCRP – Table Chair and Railing Permit 
 

 

 
General Definitions  
 
 

Bollard – Any small vertical element such as decorative steel or iron pole, or a short concrete column intended to 
allow pedestrian traffic, but to restrict vehicular traffic.  Bollards are normally used in groups to indicate an edge 

between pedestrian and vehicular areas. 
Encumbrance – See Encroachment 
Enclosed Patio – A patio closed in on all sides by material such as canvas, wood, or glass.  

Encroachment – Privately owned improvements that are located in, or project into the Public Right of Way.  
Flow Line – At vertical curbs, flow line is defined as the base of the curb. For sloped curbs, flow line is defined as the 
base of the slope.  If no curb exists, flow line is defined as the edge of the pavement. 
Intersection Corner Sight Triangles – Specified areas along intersection approach legs and across their included 

corners that are clear of obstructions that might block a driver’s view of potentially conflicting vehicles. The 
dimensions of the legs of the sight triangles depend on the design speeds of the intersecting roadways and the type of 
traffic control used at the intersection, as defined by AASHTO in the “Policy on Geometric Design of Highways and 
Streets”.  At no time shall the minimum dimensions of the Intersection Corner Sight Triangle be less than a shape 
starting at the convergence of the two intersecting streets’ flow lines, and running back along each flow line for a total 
distance of 30 feet.   

Median – The area of raised paving or planting typically running down the center of a street, separating the directions 
of traffic.   
Pedestrian Sight Triangle – The pedestrian sight triangle is defined as a 10 foot leg located at the edge of any 
intersecting driveway or alley and a 10 foot leg located at the back of the sidewalk.   
Right of Way or ROW - An area of land owned or controlled by CCD dedicated by City Council for the purposes of 
constructing, operating and maintaining public facilities such as streets, alleys, sidewalks, and bike paths for the needs 
of transportation, utilities and other public infrastructure.  

Sidewalk – Any surface provided for use by pedestrians. 
Maintenance Entity – A legal entity, such as a Homeowners Association, with a defined purpose of maintaining 
specific Encroachments installed in the ROW.  
Tree Lawn/Amenity Zone – Includes the following three areas: 1) Between the back of curb to the curbside of 
sidewalk, 2) Where no curb or sidewalk exist, the entire area between property line and the paved portion of street or 
alley. 

Utility Company – An entity that owns, operates, or maintains utilities in the ROW. 
Zone Lot – Land designated as the building site for a structure and/ or the site for a land use or activity by CPD.  CCD 
uses the zone lot as the basic land unit for zoning review and permitting.  
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Tier I 
Encroachment 

 
Encroachments that meet the specific criteria contained in this section.  No review of a Tier I Encroachment 
is required, provided the criteria and general conditions are met.  Encroachments that do not meet the 
criteria of a Tier I Encroachment will be classified as Tier II or Tier III Encroachment as defined in this 
document, or so categorized through an official determination. 
 
Typically, a Tier I Encroachment in the ROW will require a Revocable Street Occupancy Permit (RSOP).  Upon 
request for a RSOP, the Construction Inspector reserves the right to re-assign the Encroachment to require a 
review under Tier II requirements.  Careful coordination must be taken to ensure that all applicable CCD and 
non-CCD permits are obtained as required.    
 

 
Authority 
 

 
City Charter, Article II; and DRMC, Chapter 49 

 

 
Insurance and 
Indemnification 
 

As a condition for placement of a Tier I Encroachment, the owner of such Tier I Encroachment shall hold the 
CCD harmless from all loss or damage to persons or property on account of injury arising from the 
construction or maintenance of the Tier I Encroachment; and 
 

(a) Post with the Executive Director of Public Works, a bond in a penal sum not 

to exceed $50,000 with sureties approved by the Executive Director; or 
 

(b) Obtain and keep current a policy of public liability insurance in the name of 
the permittee, with the CCD as a named insured, with the minimum limits of 
coverage of $50,000/$100,000 for bodily injury and $5,000 for property 
damage, covering the location of the Tier I Encroachment on the public 
property. 
 

 
Revocable Street 
Occupancy and 
Construction 
Permit, or if an 
Official  
Determination is 
Desired  
 

 

 
To obtain the RSOP and/or construction permit or if the applicant is unable to identify whether the proposed 
Encroachment meets the Tier I criteria and would like to obtain an official determination, the applicant may 
consult with the following division of PW:   

 

Public Works Right of Way Services, Construction Inspections 
WMDPWDESCE@denvergov.org 

2000 W. 3rd Ave, 2nd floor 
Denver CO 80223-1027 

Phone: (303) 446-3469 
 

 

mailto:WMDPWDESCE@denvergov.org
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Tier I 
General Conditions  

1. Per DRMC Sections 49-246 through 49-254, the Executive Director of Public Works is 
authorized to remove or to order the removal of any article, vehicle, object or thing 

whatsoever encroaching onto any street, alley, sidewalk, or other public way or place. 
The Executive Director of PW may prescribe appropriate methods, specifications, 
placement and materials for encroachments in the ROW. 

2. Any person who places an encroachment in the ROW is responsible for conducting utility 
locates prior to placing encroachments in the right of way. 

3. Any person who places an encroachment in the ROW is responsible for the ongoing 
maintenance of the encroachment.  The directly abutting and/or adjacent property 
owner assumes maintenance responsibilities of the encroachment. Whenever ownership 
of the encroachment is in question or unknown. 

4. No third party, person or agency, unless specifically authorized by an Association or 
similar legal means, may place an encroachment in front of a property without written 
permission of the adjacent property owner. 

5. The use of the ROW for placement of an encroachment does not create a property right 
or ownership interest of any kind. 

6. Any person who places an encroachment in the ROW agrees that the act of doing so 
acknowledges the duty to hold the city harmless and indemnify CCD from any damages 

or claims arising out of said placement. 
7. Other agency reviews or permits may be required prior to placing an encroachment in 

the ROW. Prior to placement it is suggested that the encroachment owner contact the 
referral agencies outlined herein. This document is not a comprehensive list of all 
required CCD approvals nor does it cover those agencies rules, standards or guidelines. 

8. Any damage caused to City-owned assets by the construction or occupancy of the 
encroachment including, but not limited to; trees, irrigation systems, curb, gutter and 
sidewalks, the owner of the encroachment shall repair and/or replace the damaged asset 
at the sole expense of the owner of the encroachment. 

9. Encroachment shall not create sight distance barriers for pedestrians, bicycles and 
drivers, and must comply with the standards published by AASHTO and all other CCD 
sight distance standards. 

10. All encroachments located underground or flush with the ground shall meet HS-20 
loading criteria as defined by AASHTO. 

11. Encroachments shall not create access barriers in the ROW or conflict with ADA 
requirements. 

12. Encroachments shall not create safety hazards. 

13. Encroachments shall not obstruct ROW drainage or drainage from private property.  
Water shall not collect on sidewalks, streets or alleys or conflict with DRMC Section 49-
554. 

14. All disturbance associated with encroachments shall be addressed with minimum BMPs 
to prevent soil erosion per CCD standards. 

15. Encroachments proposed adjacent to any State Highway shall require CDOT approval.  
16. Encroachments proposed adjacent to a designated park or within a dedicated parkway 

shall require DPR approval prior to installation.  
17. Encroachments proposed within any Historic Landmark or Design Review District, or 

Special District shall require consideration of any design guidelines required within the 
district, and obtain prior approval from the district. Visit the following web page to 
identify whether within a district and to obtain additional design information: 

http://www.denvergov.org/preservation/PreservationHome/tabid/429948/D
efault.aspx 

18. The Encroachment owner shall take adequate measures to control the drainage in the 
ROW (including water dripping, freezing, damming etc.). 

19. Encroachments shall not block Fire Department connections, fire hydrants, access or 
pathways. 

20. Encroachments shall not display advertising except for projecting signs attached to a 

building, and shall comply with DRMC Section 3-1. 
21. Encroachments shall be visible at night to the extent possible.  

http://www.denvergov.org/preservation/PreservationHome/tabid/429948/Default.aspx
http://www.denvergov.org/preservation/PreservationHome/tabid/429948/Default.aspx
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Placement  and 
Raised Object 
Criteria Required 
for all Tier I 
Encroachments 

 
Removability - To be considered a Tier I Encroachment, it must be possible to remove the encroachment 
from the ROW in a short period of time.  Unless otherwise noted, Encroachments that by size or construction 
methods cannot be easily removed will likely require a Tier II Permit or Tier III Resolution. 
 
Placement & Access – Encroachment placement shall not impede access to utilities, or access from the 
street to the sidewalk.  Utility locates shall be performed prior to placing any Encroachment in the ROW.  All 
raised Encroachments shall maintain a minimum 4 foot wide pedestrian access every 40 feet between the 
street and the sidewalk.  
 
Encroachments located on sidewalks (plus adjacent ADA / ADAAG compliant Amenity Zone surfaces) less 
than 21 feet wide, shall provide at least 5 feet of clear walkway width around the Encroachment.  8 feet of 
clear walkway shall be provided for sidewalks (plus adjacent ADA / ADAAG compliant Amenity Zone 
surfaces) greater than 21 feet.  Also, at least 8 feet of clear walkway shall be provided for all sidewalks on 
arterial streets, regardless of existing width.  Additional clear width may be required in high pedestrian 
areas, as determined by PW.   
 
Encroachments a minimum of 1.5 feet from the back of curb (2’ to the flowline), unless otherwise specified 
by PW.  Continuous Encroachments shall be placed at a minimum of 3 feet from face of curb wherever there 
is adjacent on-street parking.  Where there is no on-street parking, there shall be a minimum of 1.5 feet (2’ 
to the flowline). 
 
General Height Criteria - All Encroachments unless otherwise noted, within 10 feet of the flowline shall be 
a maximum of 30 inches in height including the height of any plantings.  Encroachments located in the Tree 
Lawn / Amenity Zone shall not be greater than 30 inches in height including plantings.  Raised 
encroachments located between 10 feet of the flowline and the property line shall not exceed 48 inches in 
height.   
 
Fences, Bollards, or street trees placed as required below and in accordance with CCD standards are 
exempted from the General Height Criteria.   
 
Height in Sight Triangles – Intersection Corner Sight Triangles shall be free of all Encroachments over 30 
inches in height.  Pedestrian Sight Triangle areas shall remain clear of all encroachments over 30 inches in 
height, that are 18 inches or greater in width.   
 
In all Sight Triangles, the only exemptions from the height restrictions are traffic control devices, equipment, 
or Encroachments as otherwise approved and permitted in writing by PW.   
 

jecker
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Tier I 
Encroachments 
 

 
To be considered a Tier I Encroachment, the constructed item shall also comply with criteria set forth for the 
specific Encroachment below or specifically allowed by other PW regulations.  
 

 
 

 
Artwork 
 Including, but not limited to: craftwork, decorative objects, designs, ornaments, sculptures, and statues.  
 Shall not display or convey any objects or images that would be considered obscene as defined in DRMC 

Sections 49-504; or would be considered threatening to the public.  
 Ownership of artwork shall be visible on the art piece (plaque or etching).  
 Should the Artwork require foundation plans, the plans shall be stamped by a Colorado Licensed 

Professional Engineer, and submitted for review with any PW RSOP or SCP application.  
 Shall not be any type of advertisement of a product, service or event. 
Other City permits that may be required: RSOP, CP, Building and/ or Zoning Permit 
 

 
 

 
Awnings, Canopies, Marquees, etc. 
 Awnings, Canopies, Marquees and their projections into the ROW shall be placed consistent with 

applicable Building and Fire Codes 
 Awning and Canopy construction shall comply with DRMC Sections 49-401 through 49-410. 
 Marquee construction shall comply with DRMC Sections 49-386 through 49-391.  
 Awnings, Canopies, or Marquees with poles, supports, or stanchions located in the ROW are considered 

structures and are considered a Tier II Encroachment   
 Per Denver Fire and Building Codes, Awnings must have a fire sprinkler system installed if the awning or 

canopy projects more than 5 feet off the building, and the attached building is sprinklered.  The sprinkler 
may be omitted if the awning is non-combustible material and approved by the Fire Dept (Reference 
NFPA 13 Sec.8.14.7).  

Other City permits that may be required:  RSOP, Building and/ or Zoning Permit 
 

  
Balconies and other Building Appendages 
 Balconies, oriel windows, unroofed porches, cornices/ belt courses, appendages and other decorative 

features and their projections into the ROW shall be placed consistent with DRMC Sections 49-341 
through 49-346. 

 Other than architectural details such as belt courses, sills, bases, etc, the minimum height of any building 
projection (except balconies as noted below) above the grade immediately below is 8 feet.   

 The vertical clearance from the ROW to the lowest part of any balcony shall be 12 feet minimum and 24 
feet minimum over alleys.  

 All building appendages or balconies shall meet projection requirements as defined in DRMC Sections   
49-341 through 49-346, and at no point shall exceed 4 feet of projection into the ROW or beyond any 
adjacent face of street curb.   

 Any building element that projects more than 12 inches into the ROW shall have a drainage system that 
prevents water from draining directly onto the ROW.   

Other City permits that may be required: RSOP, SUDP, Building and/ or Zoning Permit 
 

 

 
Bollards 
 Shall not be greater than 18 inches in diameter or exceed 48 inches in height.  
 Shall not impede pedestrian movements. 
 Shall maintain a minimum 5’ feet of clear walkway, and shall not be placed less than 2 feet from the back 

of the curb and gutter. 
 Shall not be placed where they block fire department access points.  If unsure or if any question 

regarding required fire department access, the Denver Fire Department shall be consulted. 
 More than twelve bollards adjacent to one Zone Lot/ or development parcel shall require prior 

consultation and written approval by PW ROW Services, Construction Inspections. 
Other agency permits required:  RSOP, CP 
 

 Boulders, Cobbles, and Rocks 
 Boulders, cobbles, or rock mulch products located in the ROW shall be between 4 inches and 30 inches in 

diameter.  Products less than 4 inches in diameter shall be grouted in place. 
 No gravel, tree bark, wood chips, loose stones or other non-organic materials may be used as ground 

cover in tree lawns. 
 Crusher fines shall meet the specification set forth in the approved ROW material list. 

o Any such items located behind back of sidewalk shall be constructed in a way to prevent 
anything from migrating onto the sidewalk or into the flowline or curb and gutter. 
 

 The owner is responsible for maintaining the material so that a level surface is maintained with the 
adjacent sidewalk.  

Other City permits that may be required:  RSOP, CP, DPR Forestry 
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Tier 1 
Encroachments 
(cont’d) 

 
Caisson, Piles, Piers and Spread Footings 
 May encroach up to 1 foot provided they are a minimum of 1 foot below finished grade. 
Other City permits that may be required: RSOP, SCP, Building permit 
 

 

 
Doors for Existing Buildings 
 Unless specifically permitted or required by PW, Denver Building and/ or Fire Codes, doors on new 

buildings when fully opened or when opening shall not project into the ROW. 
 When performing new work at existing or otherwise permitted doors that swing into the ROW, permanent 

safety features (i.e. ADA/ ADAAG compliant barriers) shall be installed on either side of the door to 
prevent doors from obstructing or impacting any adjacent pedestrian areas.   

Other City permits that may be required: RSOP, CP, Building Permit 
 

 
 

 
Electric 
 All electrical connections to Encroachments shall be buried in conduit.  
 Electric boxes or junctions shall not be physically attached to any tree or vegetation. 
 Voltage shall not exceed 120 volts. Voltage exceeding 120 volts is considered a Utility and is subject to 

additional PW review and permitting through a Tier II Encroachment Permit or a Utility Plan Review.  
Other City permits that may be required:  RSOP, CP, PW Utility Plan Review, Building Permit (if 
attached to a building) 
 

 

 
Fences (New & Existing) 
 Fences shall meet criteria, setbacks, and other specifications established in the Denver Zoning Code 
 Fences located along primary street frontage of the ROW shall not exceed 48 inches in height and shall be 

at least 50% open.  
 Fences shall be placed a minimum of 6 inches behind the back of the sidewalk to allow for future walk 

maintenance.                                   
 If no curb, gutter, or sidewalk exists, fence shall be set back a minimum of 10 feet from the edge of 

pavement. 
 Fences shall not be placed in the area between the curb and gutter and a detached sidewalk (also known 

as Tree Lawn/Amenity Zone). 
 Fences placed next to sidewalks that are narrower than 5 feet wide shall be located to allow for the future 

expansion of the sidewalk to a minimum of 5 foot walking surface. 
 Fences proposed on or adjacent to a Park or Parkway shall obtain DPR approval prior to installation. 
 Fences shall not block access to any of the following:  

1. Emergency Services  
2. Utilities (including service meters/ valves, etc.) 
3. Public accesses or objects which require routine maintenance 

Other City permits that may be required: RSOP, Zoning Permit – Fences, DPR Permit 
 

 
 

 
Gates (Vehicle and/or Pedestrian Access) 
 Powered and non-powered vehicle access gates shall not impede pedestrian traffic and shall only open 

towards private property rather than towards the street.   
 Vehicle entrance gates shall be placed a minimum of 20 feet behind the back of the sidewalk.  
 Pedestrian gates that are attached to railings adjacent to a building shall only open outward per Denver 

Fire Code; provide however that the gate shall not swing into the clear walkway.   
 Pedestrian gates that swing into the ROW, permanent safety features (i.e. ADA/ ADAAG compliant 

barriers) shall be required to be installed in the adjacent pedestrian walk area.  The features shall be 
installed on either side of the gate, to prevent gates from impeding the pedestrian path.   

Other City permits that may be required:  Zoning Permit, Building Permit 
 

  
Hardscape 
 Hardscape consisting of pavement other than standard concrete may include flagstone, granite, bricks, 

brick pavers, paver stone, colored concrete or stamped concrete located in the ROW between the curb 
and gutter/ edge of pavement and the adjacent property line.    

 If proposed hardscape in the Tree Lawn / Amenity Zone is not a level ADAAG compatible walking surface, 
a 4 foot wide sidewalk shall be installed for pedestrian access from the street curb to the sidewalk a 
minimum of every 40 linear feet. 

 A RSOP and review by the Denver City Forester is required prior to placement of any Hardscape in the 
Tree Lawn / Amenity Zone that is intended or may be used as a walking surface. 

Other City permits that may be required:  RSOP, CP, DPR (Review by City Forester) 
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Tier 1 
Encroachments 
(cont’d) 
 

 
Irrigation Lines 
 Irrigation lines shall not exceed 3 inches in diameter.  All irrigation appurtenances shall be buried and 

remain flush with adjacent surfaces.   
 Only irrigation systems that are within a Maintenance Entity may have raised elements in the ROW 

(meeting raised object requirements herein).  
Other City permits that may be required: Building Permit, RSOP, SCP 
 

 
 
 

 
Landscaping & Organic Material 
 Specific materials shall comply with the requirements herein.  Refer to Streetscape Design Manual or 

current adopted guidance document, DRMC Chapter 57, and consult with PW, DPR, Forestry, and other 
applicable CCD staff to clarify.  

 All proposed vegetation except for deciduous tree trunks and tree limbs must meet the Raised Object 
criteria (in its estimated fully grown state).  

 Shredded tree mulch (not bark) is permitted to be placed in the ROW.  Other types of mulch that will 
float or blow into the street and impact the storm sewer are not permitted.  

 Tree limbs located over the sidewalk or any pedestrian path (including tree grates) shall be at least 80 
inches above the ground (temporary exemptions given for new tree plantings until tree maturity).  Tree 
limbs that extend past the curb and gutter above the street shall be at least 13.5 feet over the pavement 
of the ROW.  

 For species and spacing information, contact the Office of the City Forester at 720-913-0651, 
forestry@denvergov.org, or visit the following website:  http://www.denvergov.org/forestry  

 Permits from the City Forester are required prior to the planting or removal of trees within the ROW.  
Other City permits that may be required:  Tree Work Permit from DPR Forestry, RSOP  
 

 
 

 
Lighting (Accent) 
 Pedestrian light poles and/or other permanent accent lights in the ROW will only be allowed if approved 

as a development site plan or on a case by case basis by PW. 
 The City approved document setting forth maintenance obligation shall be approved and recorded with 

the Denver Clerk and Recorder by the applicant prior to issuance of the PW RSOP, and construction 
permit. 

Other City permits that may be required: RSOP, PW Utility Plan Review, Bldg Permit (if attached 
to a bldg) 
 

 

 
Mailboxes  
 Placement of mailboxes shall only apply to single family and duplexes. 
 Mailboxes shall meet United States Postal Services standards. 
Other City permits that may be required: ROSP, SCP 
 

 
 

 
Monitoring Wells (Temporary) 
 Monitoring well pipes shall be capped and must be flush with the grade of the adjacent ROW.  
 To be Tier I Encroachment, Monitoring wells shall be removed within one (1) year following installation.   
 All wells shall be located behind the curb/ flowline, or in paved alleys. Wells are not allowed in the 

sidewalk or street and/or driving path.  
 The cover shall be mounted flush to the adjacent ground.  
 Structure must meet HS20 loading as defined in AASHTO.  
 Well locations shall be approved in advance by the DEH.  
 All sampling results shall be submitted to DEH as required by DEH.  
 All wells abandoned and/or closed shall meet the applicable standards dictated by the conditions stated in 

the RSOP and/or SUDP. 
 Provide the City with GPS coordinates of the well caps when possible. 
Other City permits that may be required: RSOP, SCP, and SUDP (if discharging to sewer), DEH 
approval 
 

 
 
 
 
 
 
 

Outdoor Heating 
 Outdoor heating attached to buildings shall be located at least 8 feet above the ground, shall not extend 

more than 5 feet into the ROW, and shall not be located within 2 feet of the face of curb.  
 Outdoor heating shall be compliant with the Electrical provisions defined in this document. 
Other City permits that may be required: Building Permit (if attached to the building) 

http://www.denvergov.org/forestry
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Tier 1 
Encroachments 
(cont’d) 
 

 
Pillars 
 Shall not support structures or other features.   
 If a pillar holds weight/structure or does not meet the Raised Object Criteria of these Rules and 

Regulations, then the Pillar may only be allowed through a Tier III Encroachment Resolution.  
Other City permits that may be required: RSOP, Building Permit 
 

 

 
Planters 
 Planter boxes and vegetation that meet the Placement and Raised Object Criteria of this section  

(Page 5). 
 

  
Ramps to Existing Structures 
 Ramps immediately adjacent /attached to existing structures may be placed in the ROW as long as the 

top and bottom landings, railing, and ramp impact only the single property’s ROW frontage.   
 The total length of top and bottom landings, railing, and ramp shall not exceed the total length of the 

property’s ROW frontage on the side to be accessed.   
 Abutting properties may be allowed to share ramp access with appropriate legal documentation signed by 

both property owners, which identifies ramp ownership, maintenance obligations, and what would happen 
to shared ramp if either property is sold. 

 The maximum total width of ramp structure (perpendicular Encroachment) into the ROW is 5 feet.   
 The ramp and associated features shall comply with all sections of ADA/ADAAG as applicable to both 

public access ways and private building access. 
 The ramp shall not impede pedestrian movements of the existing public walk.  A minimum 5 feet clear, 

ADA compliant, unobstructed sidewalk shall remain beyond the outer limits of the proposed ramp 
structure, unless a wider sidewalk section is required by PW to match existing and/or proposed street 
section requirements or adjacent walk character.       

 For a ramp to be considered a Tier I Encroachment, it shall not change direction in the ROW.   

 No signage, planters, benches, chairs, or other obstructions shall be allowed on any of the landings, 
railings, or ramps.  

 The ramp and railing shall be designed or illuminated so that they are visible at night. 
 Dimensioned plans shall be submitted to PW Right of Way Services Construction Inspections prior to 

approval of any installation.   
Other City permits that may be required:  RSOP, CP, Building Permit 
 

  
Sanitary Sewer Pretreatment Devices 
 A SUDP is required for this type of Encroachment, and requires permit issuance prior to installation. 
 Grease traps and sand oil interceptors may be considered when no private property is reasonably 

available as determined during permit plan review. 
 Pretreatment devices shall be located on the alley side for maintenance and to keep odors and stains 

away from pedestrian areas. 
 Maximum encroachment of 5 feet. 
Other City permits that may be required: SUDP, RSOP, SCP 
 

 

 
 
Sewers: Sanitary, Storm and Drainage 
 A SUDP is required for this type of Encroachment, and requires permit issuance prior to installation. 
 All pipe connections shall be perpendicular to the ROW if possible.  Pipe connections that cannot be 

perpendicular shall not be less than 45 degrees from the ROW line. 
 Sanitary and storm sewer pipes shall remain in front of the system owner’s property until they extend 

under the roadway.   
o Pipes shall not enter neighboring private property. 
o Unless under the roadway, no pipe shall cross in front of or extend past neighboring private 

property. 
 Any underground water quality detention devices within 8 feet of the property line, under the 

sidewalk/tree lawn area.  Underground devices enhancing tree health may extend to 1’ from the back of 
curb. 

 Any surface Water Quality/Detention areas with a depth of less than 28 inches in the tree lawn that are 
safe, aesthetically pleasing, functional and meet all current PW guidance documents. 

Other City permits that may be required:  SUDP, RSOP, CP   
 



 
Tier I Encroachment 

 

Page 10 of 18 
 

 
Tier 1 
Encroachments 
(cont’d) 

Signs 
 Projecting Signs  

o Maximum projection of sign from the wall of the building shall not exceed 36” into the right of way.   
o Applicant shall obtain DPR approval prior to any construction adjacent to a park or a parkway. 
o Projecting signs shall require approval of Development Services, and/or Zoning. 

 
 Neighborhood Identification Signs  

o Neighborhood Identification Signs up to a maximum height of 30” are allowed as a Tier I 
Encroachment.   

o Neighborhood Identification Signs shall be located a minimum of 2 feet from the face of the curb. 
o Electrical connections shall not exceed 120 Volts.   
o Approval in writing by the property owner with the closest proximity to the proposed sign.  
o Shall obtain DPR approval prior to any construction adjacent to a park or a parkway. 

Other City permits that may be required:  RSOP, SCP, DPR, DS Building Permit, DS-Zoning 

 

 
Snow Melt Systems 
 All mechanical components and controllers associated with such systems shall be located on private 

property and any connections made via underground conduit.   
 Such systems shall be designed and constructed so that the portion located in the ROW can be isolated 

from the rest of the system, so that any work in the ROW will not impact the entire system. 
Other City permits that may be required:  RSOP 
 

  
Stairs to Existing Structures 
 Stairs as a Tier I Encroachment may only be placed in the ROW when they are attached to an existing 

improvement.    
 Stairs immediately adjacent/attached to existing improvements may be placed in the ROW as long as the 

top and bottom landings, handrails, and stairs impact only the single property’s ROW frontage.   
 The total length of top and bottom landings, railing, and stairs shall not exceed the total length of the 

property’s ROW frontage on the side to be accessed. 
 Abutting properties may be allowed to share stair access with appropriate legal documentation, signed by 

property owners, identifying stair ownership, maintenance obligations, and what would happen to shared 
stairs if either property is sold. 

 The maximum perpendicular Encroachment into the ROW shall be 5 feet. 
 The stairs and associated features shall comply with all sections of ADA/ADAAG and Building Code as 

applicable to both public access ways and private building access. 
 The stairs shall not impede pedestrian movements of the existing public walk.  A minimum 5 feet clear, 

ADA compliant, unobstructed sidewalk must remain beyond the outer limits of the proposed stair 
structure, unless a wider sidewalk section is required by PW to match existing and/or proposed street 
section requirements or adjacent walk character.   

 Changes of stair direction are not allowed.   
 No signage will be allowed on the landings, railing or stairs.  
 The stairs and railing should be designed so that they are visible at night. 
 Dimensioned plans shall be submitted to PW Right of Way Services, Construction Inspections for approval 

of any installation. 
Other City permits that may be required:  RSOP, CP, Building permit   
 

 
 
 
 
 
 
 
 
 

 
Temporary Shoring 
 Approval and issuance of a 1C construction permit by DS. 
 Approval by the DPR, Division of Forestry.  
 Engineered / dimensioned site plan shall be submitted to Right of Way Services, Construction Inspections, 

and may require an Excavation Bond, and onetime fee of $200.00.   
 Duration in the ROW for a period of less than one (1) year shall be considered a Tier I Encroachment. 
 Video inspections coordinated with Denver Wastewater of existing storm and sanitary sewer piping shall 

be required before and after temporary shoring is placed to verify the structural integrity of same is not 
compromised.  

Other City permits that may be required:  RSOP, Building Permit, DPR (Forestry), Denver 
Wastewater  
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Tier 1 
Encroachments 
(cont’d) 

 
Trench Drains 
 An approved SUDP is required prior to construction. 
 Any Trench Drains that are not approved as part of a new development or re-development project, and 

that connect into a CCD Storm sewer system shall receive a separate engineering plan review through PW 
Right of Way Services, Construction Inspections.   

 Trench Drains shall not cross over sidewalks or pedestrian areas in the ROW.   
 The top surface of Trench Drains shall be flush with the surrounding surface. 
Other City permits that may be required:  SUDP, RSOP, SCP 
 

 
 

 
Vaults 
 Except for Utility Companies, construction of any vault located underground which dimensions exceed the 

dimensions of 4 feet x 4 feet shall require a Tier II Encroachment Permit.   
 Access covers/lids shall be constructed to be flush with the adjacent ground or pavement surface. 
 Access covers/lids shall not be located in the sidewalk/pedestrian travel areas, or in curbs and gutters.   
 All means shall be taken to limit the placement of covers in the wheel paths of travel lanes on 

collector/arterial streets. 
Other City permits that may be required:  RSOP and SCP  
 

 
 

 
Walls 
 Any wall with a sole purpose of aesthetics (e.g. slope dampening, planting, etc) is considered a Tier I 

Encroachment provided it meets the Raised Object Criteria of these Rules and Regulations.   
 Retaining Walls placed in the ROW that retain soil for the purpose of maintaining the structural integrity 

of a building/improvement or other surcharged area such as parking, driving surfaces, storage areas, etc. 
are considered “Retaining Walls” and shall obtain a Tier III Encroachment Resolution. 

Other City permits that may be required:  RSOP, Building Permit 
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Tier II 
Encroachment 

 
Encroachments that due to their significance or complexity require a formal review process and permit 
approval to ensure general consistency with raised object and placement criteria.  If approved, a revocable 
Tier II Encroachment Permit will be issued and recorded with the Office of the Clerk and Recorder granting 
the private use of the ROW.  An annual fee shall be required to maintain the Tier II Encroachment Permit. 
 
If a determination of appropriate tier category is necessary, the application will be forwarded to PW Right of 
Way Services, Construction Inspections. 
 

 
Authority 
 

 
City Charter, Article II; and DRMC, Chapter 49 

 

 
Insurance and 
Indemnification 

 
As a condition for placement of an Encroachment, the owner of such Encroachment shall hold the CCD 
harmless from all loss or damage to persons or property on account of injury arising from the construction or 
maintenance of the Encroachment; and 
 

(a) Post with the Executive Director of Public Works, a bond in a penal sum not 
to exceed $50,000 with sureties approved by the Executive Director; or 
 

(b) Obtain and keep current a policy of public liability insurance in the name of 
the permittee, with the CCD as a named insured, with the minimum limits of 
coverage of $50,000/$100,000 for bodily injury and $5,000 for property 
damage, covering the location of the Encroachment on the public property for 
which the permit is issued. 
 

 
Tier II  
Encroachments  
Types 
 
 

 
To be considered a Tier II Encroachment, the encroachment item will generally meet criteria contained in the 
following section:  
 
SIGNS: 

 Any signs that do not qualify as a Tier I Encroachment 
 Any other type of sign other than a Neighborhood Identification Sign or Blade/Projecting sign. 

 
AWNINGS, CANOPIES AND MARQUEES: 

 Awnings with supports/or poles that do not qualify as a Tier I Encroachment 
 
BUILDING APPURTENANCES: 

 Building appurtenances that do not qualify as a Tier I Encroachment 
 Including but not limited to, steps, stoops, stairs, handicap ramps, balconies, planters, light 

fixtures, fire escapes etc. 
 
FREE STANDING STRUCTURES 

 Any free standing structures that do not qualify as a Tier I Encroachment 
 Including but not limited to: medians, guard/valet shelters, fences etc. 

 
BELOW GRADE/UNDERGROUND ENCROACHMENTS: 

 Below grade/underground items that do not qualify as a Tier I Encroachment 
 Including, but not limited to, remediation/injection systems, roadway vaults, electrical connections 

greater than 120 volts, etc. 
 
MEDIANS: 

 Prior to proceeding with Tier II Encroachment application, a median requires specific written 
endorsement by PW. 

 Shall have a maintenance entity established  
 Median design shall be stamped and signed by a Registered Professional Engineer in the State of 

Colorado to ensure code compliance 
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Application 
Requirements 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
A pre-application consultation may be requested prior to applying for a Tier II Encroachment 
Permit.  All correspondence regarding Encroachment applications shall be submitted to: 
 

Public Works Engineering, Regulatory & Analytics (ERA) 
201 W. Colfax Ave, Dept. 507 

Denver, CO  80202 
Denver.PWERA@denvergov.org 

(720) 865-3003 
      
To apply for a Tier II Encroachment Permit: 
 

1. Submit a completed “Application for Tier II Encroachment” 
The application is available on the website at:  www.denvergov.org/pwprs  

 
If the applicant is not the property owner, a signed authorization from the owner or power of 
attorney from the owner shall be required. 
 
Applications shall include the following items to support the request:  

a. Labeled and dimensioned site plan and elevation plan, including the following when 
applicable: 

i. ROW lines, flowlines, property lines, etc. 
ii. Area of Encroachment into ROW 
iii. Labeled construction materials 
iv. Vertical clearance from grade  
v. Projection from building  
vi. Projection into the ROW and over the sidewalk 
vii. Plans shall be stamped by a Professional Engineer Registered in the State of 

Colorado 
viii. Distance the Encroachment is from flowline 
ix. Specifications of item proposed to be in the ROW 
x. A general location description. 

b. If proposed Encroachment is underground, the following additional items are required: 
i. Plans shall be prepared and stamped by a Professional Engineer Registered in the 

State of Colorado 
ii. Indicate the depth, location and size of Encroachments. 
iii. Structural plans must be submitted and show all structural details and design 

loads. 

iv. A land description of the Encroachment shall be submitted following these 

guidelines (may be submitted after 1st review and comment period): 
http://www.denvergov.org/rightofwayservices/RightofWayServices/Survey/Guideli
nesforLandDescriptions/tabid/442347/Default.aspx  

c. Photograph of the proposed location of the Encroachment  
d. Indicate electrical voltage/amps and where the electrical connection is located (if 

applicable) 
e. Explanation of why the design of the encroachment cannot be accomplished without 

utilizing the ROW 
 

2. If the proposed Tier II Encroachment is located within a design review district under the Denver 
Zoning Code, or a floodplain zone; approval documents from that reviewing authority shall be 
attached. 

3. Pay Initial Fee.  (See Fees Section Below) 
 

 
Review Process 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Once the application is received and deemed complete, the application will be distributed to affected CCD 
Agencies, External Agencies and Utility Companies for a review and comment period (3 weeks).  Following 
the review period, a report of compiled comments will be provided to the applicant.  It is then the applicant’s 
responsibility to satisfy or address the comments from required reviewers.   
 
Some or all of the following reviewers may be included in the review and comment period as deemed 
appropriate by the PW ERA staff: 
 
      CCD Agencies: 

 PW (ERA Erosion Control, ERA Transportation, ERA Wastewater, CPM Wastewater , ERA Floodplain, 
Policy & Planning, Construction Engineering, Survey, Traffic Engineering Services-Signs and Stripe, 
and Street Maintenance)  

 City Council (District where encroachment is located only) 
 Denver Office of Disability Rights (ADA)  
 DS (Building and Construction, Transportation, Wastewater, Project Coordination and Zoning) 
 Office of Emergency Management  
 DEH (for remediation/injection systems)  

mailto:Denver.PWERA@denvergov.org
http://www.denvergov.org/pwprs
http://www.denvergov.org/rightofwayservices/RightofWayServices/Survey/GuidelinesforLandDescriptions/tabid/442347/Default.aspx
http://www.denvergov.org/rightofwayservices/RightofWayServices/Survey/GuidelinesforLandDescriptions/tabid/442347/Default.aspx
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Review Process  
Cont’d 

 Fire Department  
 Forestry  
 DPR 
 Division of Real Estate 
 Telecommunications 

      External Agencies: 
 Colorado Department of Transportation (CDOT) (for Encroachments in or abutting a state highway), 

Metro Wastewater Reclamation District, Regional Transportation District (RTD) 
      Utility Companies: 

 CenturyLink, Comcast Cable, Denver Water, Xcel Energy 
 
Once all comments have been addressed by the applicant and acknowledged by the PWERA, a 
recommendation will be made to the Executive Director of Public Works to approve, approve with conditions 
or deny the Tier II Encroachment.  Following Executive Director approval, PWERA staff shall record with the 
Denver County Clerk and Recorder the permit and approved legal or location description within twenty (20) 
business days.  

 

 
Fees 

 
FEES: 
$2,100.00  Initial Fee 
$   200.00  Annual Fee 
 
The Initial Fee shall be paid prior to review or processing of the application.  All fees shall be paid by credit 
card, or check payable to the ‘Manager of Finance’ of the City and County of Denver.  Fees are subject to 
change by authority of the Executive Director of Public Works. 
 
Following Encroachment approval and issuance of Permit, the applicant or their successor will be billed 
annually $200.00 for annual inspection and administration beginning the following calendar year.   
 
A lien may be placed on the real property of an owner who fails to pay the annual fee in accordance with 
DRMC Section 49-252. 
 

 
Tier II Revocation 
Process 

If the owner desires to cancel a Tier II Encroachment Permit, a separate letter requesting a revocation shall 
be submitted to PWERA.    
 A site inspection will be performed to verify the Encroachment(s) have been removed. 

 The Tier II Encroachment Permit will be revoked.  The revocation of the Permit will be recorded in the 
same manner as issued. 
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Tier II  
General Conditions  

1. The Executive Director of Public Works is authorized to remove or to order the removal of any 
article, vehicle, object or thing whatsoever encroaching into any street, alley, sidewalk, or other 
public way or place (DRMC Section 49).   

2. The Executive Director of Public Works may prescribe appropriate methods, specifications, 
placement and materials for Encroachments in the ROW. 

3. Any person who places an Encroachment in the ROW is responsible for the ongoing maintenance of 
the Encroachment.  No third party, person or agency, unless specifically authorized by an 
Association or similar legal means, may place an Encroachment in front of a property without written 
permission of the adjacent property owner.   

4. The use of the ROW for placement of an Encroachment does not create a property right or ownership 
interest of any kind. 

5. Any person who places an Encroachment in the ROW agrees that the act of doing so acknowledges 
the duty to hold the harmless and indemnify the CCD from any damages or claims arising out of said 
placement. 

6. RSOP and Right of Way Construction Permits may be required prior to placing an Encroachment in 
the ROW.  At least five days prior to placement of the Encroachment, owner shall contact the PW 
Right of Way Inspections at (303) 446-3469 to coordinate placement and to obtain necessary 
permits.  

7. Encroachments shall comply with the current Section 32 of the International Building Code and all 
subsequent amendments. 

8. The owner of the Encroachment shall repair and/or replace, to the satisfaction of the Executive 
Director of Public Works, any damage to CCD owned assets, including but not limited to: trees, 
irrigation systems, curb, gutter and sidewalks as a result of  the Encroachment, and all associated 
costs shall be paid for by the owner of the Encroachment. 

9. Permittee shall assume full responsibility for any and all damages incurred to Denver Water facilities 
due to activities authorized by the permit.  Denver Water, at the sole expense of the Permittee, shall 
make any and all replacement or repair of Denver Water facilities attributed to the permit.  In the 
event Permitee’s facilities are damaged or destroyed due to the Denver Water’s repair, replacement 
and/or operation of its facilities, repairs will be made by the Permittee at its sole expense. 

10. Encroachments shall not create sight distance problems for pedestrians, bicycles and drivers, and 
must comply with the standards published by AASHTO and all other CCD sight distance standards. 

11. All Encroachments located underground or flush with the ground With the exception of tree grates, 
shall meet HS-20 loading criteria as defined by AASHTO.  All required replacement of damaged 
existing Right-of-Way improvements will be in accordance with current CCD codes and standards, or 
may be more restrictive as determined on a case by case basis. 

12. Encroachments shall not create access problems in the ROW or conflict with ADA requirements. 
13. Encroachment shall not create a substantial adverse impact on persons or property or adversely 

affect the public health, safety and welfare. 
14. Encroachments shall not obstruct stormwater drainage in and through the Right of Way nor cause 

water to collect on sidewalks, streets or alleys or conflict with DRMC Section 49-554. 
15. All disturbances associated with construction of the Encroachment shall be managed as required by 

CCD standards for erosion control which may require standard notes or CASDP permitting depending 
on location and scope of project. 

16. Encroachments proposed adjacent to a designated park or within a dedicated parkway shall require 

DPR approval prior to installation. 
17. Encroachments shall not block Fire Department connections, fire hydrants, access or pathways. 
18. Encroachments shall not display advertising without the permission of the Executive Director of 

Public Works and shall comply with DRMC Section 3-1. 
19. Encroachments in the regulatory floodplain shall require a SUDP and comply with Chapter 12 

Floodplain Management of the “PW Rules and Regulations Governing Sewerage Charges and Fees 
and Management of Wastewater” and the CCD Floodplain Ordinance in DRMC Section 56-200 
through 56-206. 

20. Encroachments shall be visible at night to the extent possible. 
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Tier III 
Encroachment 

 
Encroachments that are significant or complex.  Tier III Encroachments are defined as an expansion of a 
private use into the ROW, and are commonly structural building elements more substantial in nature.  Tier 
III Encroachments require an application, fee, legal description, and review process to ensure general 

compliance with raised object and placement criteria, approval through a City Council Resolution, and 
recordation of the resolution in the Office of the Denver County Clerk and Recorder’s Office.  An annual fee 
shall be required to maintain the Tier III Encroachment Resolution. 
 

 
Authority 
 

 
City Charter, Article II; and DRMC, Chapter 49 

 

 
Insurance and 
Indemnification 

 
As a condition for placement of an Encroachment, the owner of such Encroachment shall hold the City 
harmless from all loss or damage to persons or property on account of injury arising from the construction or 
maintenance of the Encroachment; and 
 

(a) Post with the Executive Director of Public Works, a bond in a penal sum not 
to exceed $50,000 with sureties approved by the Executive Director; or 
 

(b) Obtain and keep current a policy of public liability insurance in the name of 

the permittee, with the City as a named insured, with the minimum limits of 
coverage of $50,000/$100,000 for bodily injury and $5,000 for property 
damage, covering the location of the Encroachment on the public property for 
which the permit is issued. 
 

 
Tier III  
Encroachment 
Types 
 
 

 
To be considered a Tier III Encroachment, the proposed enchroachment item will generally meet criteria 
contained in the following section: 
 
STRUCTURAL BUILDING ELEMENTS  

 For any structural building elements that do not qualify as a Tier I or Tier II Encroachment 
 Including but not limited to: below grade parking garages, elevated or enclosed patios, loading 

docks, air locks, structural retaining walls, building walls, pedestrian bridges 
 

 
Application 
Requirements 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
A pre-application consultation may be requested prior to applying for a Tier III Encroachment 
Resolution.  All correspondence regarding Encroachment applications shall be submitted to: 
 

Public Works Engineering, Regulatory & Analytics (ERA) 
201 W. Colfax Ave, Dept. 507 

Denver, CO  80202 
Denver.PWERA@denvergov.org 

(720) 865-3003 
      
To apply for a Tier III Encroachment Resolution: 
 

1. Submit a completed Application for Tier III Encroachment 
             The application is available on the website at:  www.denvergov.org/pwprs  

 
If the property owner is not the applicant, a signed authorization or power of attorney from the 
owner is required. 
 
The application shall include the following items to support the request.  

a. Labeled and dimensioned site plan and elevation plan, including the following: 
i. ROW, flowline and property lines etc. 
ii. Area of Encroachment into ROW 
iii. Labeled construction materials 

b. Labeled and dimensioned specifications for the proposed Encroachment including  
i. Vertical clearance from grade  
ii. Projection from building  
iii. Projection into the ROW and over the sidewalk 
iv. Distance the Encroachment is from curb 

c. If underground  
i. Plans shall be prepared and stamped by a Professional Engineer Registered in the 

State of Colorado 
ii. Indicate the depth, location and size of Encroachments. 
iii. Structural plans must be submitted and show all structural details and design 

loads. 
d. Photograph of the proposed location of the Encroachment  
e. Indicate electrical voltage/amps and where the electrical connection is located (if 

applicable) 

mailto:Denver.PWERA@denvergov.org
http://www.denvergov.org/pwprs
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Application 
Requirements 
(cont’d) 
 
 
 
 
 
 

f. Explanation of why the design of the Encroachment cannot be accomplished without 
utilizing the ROW 

2. If the proposed Tier III Encroachment is located within a design review district under the Denver 
Zoning Code or a floodplain zone approval documents from that reviewing authority shall be 
attached. 

3. A legal description of the Encroachment shall be submitted following these guidelines: (legal 
description may be submitted after the 1st review and comment period). 
http://www.denvergov.org/rightofwayservices/RightofWayServices/Survey/GuidelinesforLandDescri
ptions/tabid/442347/Default.aspx  

4. Pay Initial Fee.  (See Fees Section Below) 
 

 
Review Process 
 

 
Once received and deemed complete, the application will be distributed to affected CCD Agencies, External 
Agencies and Utility Companies for a review and comment period (3 weeks).  Following the review period, a 
report of compiled comments will be provided to the applicant.  It is then the applicant’s responsibility to 
satisfy or address the comments from required reviewers.   
 
Some or all of the following reviewers may be included in the review and comment period as deemed 
appropriate by the PW ERA staff: 
 
      City Agencies: 

 PW (ERA Erosion Control, ERA Transportation, ERA Wastewater, CPM Wastewater, ERA Floodplain, 
Policy & Planning, Construction Engineering, Survey, Traffic Engineering Services-Signs and Stripe, 
and Street Maintenance)  

 City Council (District member only) 
 The Denver office of Disability Rights (ADA)  
 DS (Building and Construction, Transportation, Wastewater, Project Coordination and Zoning) 
 Office of Emergency Management  
 DEH (for remediation/injection systems)  
 Fire Department  
 Forestry  
 DPR  
 Division of Real Estate 
 Telecommunications 

      External Agencies: 
 Colorado Department of Transportation (CDOT) for Encroachments on or abutting a state highway), 

Metro Wastewater Reclamation District, Regional Transportation District (RTD) 
      Utility Companies: 

 CenturyLink, Comcast Cable, Denver Water, Xcel Energy 
 
Once all comments have been addressed by the applicant and acknowledged by PWERA, a recommendation 
will be made to the Executive Director of Public Works to prepare the Resolution request of the Tier III 
Encroachment for City Council consideration.  PWERA will submit a Resolution request to City Council for 
consideration of a Resolution which will run with the land until such time the Resolution is revoked.   
 
Following City Council Resolution approval, PW ERA staff will record the Resolution in the Denver County 
Clerk and Recorder’s Office within (20) business days following the approval of the Resolution.  
 

 
Fees 

  
FEES: 
$2,100.00  Initial Fee 
$   200.00  Annual Fee 
 
The Initial Fee shall be paid prior to review or processing of the application.  Fees shall be paid by credit card 
or check, payable to the ‘Manager of Finance’ of the City and County of Denver.  Fees are subject to change 
by authority of the Executive Director of Public Works. 
 
Following the Encroachment Resolution approval and issuance of Permit, the applicant or their successor will 
be billed annually $200.00 for annual inspection and administration beginning the following calendar year.   
 
A lien may be placed on the real property of an owner who fails to pay the annual fee in accordance with 
DRMC Section 49-252. 
 

 
Tier III 
Encroachment 
Resolution 
Revocation process 

 
If the owner desires to remove a Tier III Encroachment, and cancel the Tier III Encroachment Resolution, a 
letter requesting a revocation shall be submitted along with revocation processing fee of $600.00.  
 A site inspection will be performed to verify the Encroachment(s) have been removed. 
 The Tier III Encroachment Resolution may be revoked by City Council.  After notice the revocation of the 

Resolution will be recorded in the same manner as an approved resolution.  
 

 

http://www.denvergov.org/rightofwayservices/RightofWayServices/Survey/GuidelinesforLandDescriptions/tabid/442347/Default.aspx
http://www.denvergov.org/rightofwayservices/RightofWayServices/Survey/GuidelinesforLandDescriptions/tabid/442347/Default.aspx
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Tier III 
General Conditions 
 
 

1. The Executive Director of Public Works is authorized to remove or to order the removal of any 
article, vehicle, object or thing whatsoever encroaching into any street, alley, sidewalk, or other 
public way or place (DRMC Section 49).   

2. The Executive Director of Public Works may prescribe appropriate methods, specifications, 
placement and materials for Encroachments in the ROW. 

3. Any person who places an Encroachment in the ROW is responsible for the ongoing maintenance of 
the Encroachment.  No third party, person or agency, unless specifically authorized by an 
Association or similar legal means, may place an Encroachment in front of a property without written 
permission of the adjacent property owner.   

4. The use of the ROW for placement of an Encroachment does not create a property right or ownership 
interest of any kind. 

5. Any person who places an Encroachment in the ROW agrees that the act of doing so acknowledges 
the duty to hold the harmless and indemnify the CCD from any damages or claims arising out of said 
placement. 

6. RSOP and Right of Way Construction Permits may be required prior to placing an Encroachment in 
the ROW.  At least five days prior to placement of the Encroachment, owner shall contact the PW 
Right of Way Inspections at (303) 446-3469 to coordinate placement and to obtain necessary 
permits.  

7. Encroachments shall comply with the current Section 32 of the International Building Code and all 
subsequent amendments. 

8. The owner of the Encroachment shall repair and/or replace, to the satisfaction of the Executive 
Director of Public Works, any damage to CCD owned assets, including but not limited to: trees, 
irrigation systems, curb, gutter and sidewalks as a result of  the Encroachment, and all associated 
costs shall be paid for by the owner of the Encroachment. 

9. Permittee shall assume full responsibility for any and all damages incurred to Denver Water facilities 
due to activities authorized by the permit.  Denver Water, at the sole expense of the Permittee, shall 
make any and all replacement or repair of Denver Water facilities attributed to the permit.  In the 
event Permitee’s facilities are damaged or destroyed due to the Denver Water’s repair, replacement 
and/or operation of its facilities, repairs will be made by the Permittee at its sole expense. 

10. Encroachments shall not create sight distance problems for pedestrians, bicycles and drivers, and 
must comply with the standards published by AASHTO and all other CCD sight distance standards. 

11. All Encroachments located underground or flush with the ground With the exception of tree grates, 
shall meet HS-20 loading criteria as defined by AASHTO.  All required replacement of damaged 
existing Right-of-Way improvements will be in accordance with current CCD codes and standards, or 
may be more restrictive as determined on a case by case basis. 

12. Encroachments shall not create access problems in the ROW or conflict with ADA requirements. 
13. Encroachment shall not create a substantial adverse impact on persons or property or adversely 

affect the public health, safety and welfare. 
14. Encroachments shall not obstruct stormwater drainage in and through the Right of Way nor cause 

water to collect on sidewalks, streets or alleys or conflict with DRMC Section 49-554. 
15. All disturbances associated with construction of the Encroachment shall be managed as required by 

CCD standards for erosion control which may require standard notes or CASDP permitting depending 
on location and scope of project. 

16. Encroachments proposed adjacent to a designated park or within a dedicated parkway shall require 
DPR approval prior to installation. 

17. Encroachments shall not block Fire Department connections, fire hydrants, access or pathways. 
18. Encroachments shall not display advertising without the permission of the Executive Director of 

Public Works and shall comply with DRMC Section 3-1. 
19. Encroachments in the regulatory floodplain shall require a SUDP and comply with Chapter 12 

Floodplain Management of the “PW Rules and Regulations Governing Sewerage Charges and Fees 
and Management of Wastewater” and the CCD Floodplain Ordinance in DRMC Section 56-200 
through 56-206. 

20. Encroachments shall be visible at night to the extent possible. 
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Chapter 6 
DOWNTOWN DEVELOPMENT STANDARDS

9-6-1: PURPOSE AND OVERVIEW:
9-6-2: BASE DEVELOPMENT STANDARDS:
9-6-3: PARKING AREA AND ENCROACHMENTS:
9-6-4: ARCHITECTURAL DESIGN STANDARDS:
9-6-5: BUILDING TYPES AND FRONTAGES:
9-6-6: SPECIAL DESIGN AND OPERATIONAL STANDARDS:
9-6-7: CONVERSION OF RESIDENCES TO NONRESIDENTIAL USES:

9-6-1: PURPOSE AND OVERVIEW:

 
A. Purpose: This chapter describes the specific development and land use standards for the downtown area of Lemoore. These standards work in concert with

the other provisions of this title to define the allowed use, development, and design parameters for the downtown. 

 
B. Overview Of Form Based Zoning: Form based zoning provides a method of regulating development to achieve a desired urban form characterized by

building typologies, and street frontage requirements. Form based provisions address the relationship between building facades and the public realm (e.g.,
streets and sidewalks), and the form and mass of buildings. 

 
C. Applicability Of Standards: As established in chapter 3, "Zoning Districts And Map", of this title, downtown Lemoore is broken down into three (3) zoning

districts: downtown mixed use - core (DMX-1), downtown mixed use - auto oriented (DMX-2), and downtown mixed use - transitional (DMX-3). Chapter 4,
"Land Uses", of this title identifies the allowed uses within each of these districts. This chapter identifies the development standards and design requirements
for all new development and remodels of existing development within these districts. Unless otherwise exempted, all development and redevelopment in the
DMX-1, DMX-2, and DMX-3 districts shall comply with the standards in this chapter and shall be reviewed for consistency as part of site plan and
architectural review and zoning plan review. 

 
D. Deviations: Deviations from this chapter shall be allowed through the site plan and architectural review process for public/civic buildings. (Ord. 2013-05, 2-6-

2014) 

9-6-2: BASE DEVELOPMENT STANDARDS:
 
All proposed development and redevelopment of property within the downtown shall comply with the base development standards listed in this section. 

 
A. Building Placement: Each proposed new or remodeled structure shall comply with the build-to line, setback, and buildable area standards listed in table 9-6-

2-A1, "Building Placement", of this section, except that encroachments into the public right of way may be allowed as provided in subsection 9-6-3B,
"Encroachments", of this chapter. 
 
TABLE 9-6-2-A1  
BUILDING PLACEMENT  
 

Development Standard  

Measurement  

DMX-1  DMX-2  DMX-3  

Build-to line (maximum distance from property line):     

 Front  0' 1,2  5' 3  No max.  

 Street side, corner lot  0' 1,2  5' 3  No max.  

Setback (minimum distance from property line):     

 Front  0'  0'  15'  

 Street side, corner lot  0'  0'  15'  

 Side  0'  0'  5'  

 Rear, adjacent to property line  0'  0'  15'  

 Rear, adjacent to alley  0'  0'  0' 4  

 

Notes: 
1. Up to 30 percent of the length of the building facade along a street may be recessed. A higher percentage shall be allowed through site plan and
design review where the setback area provides a more meaningful pedestrian area, such as patio seating for a restaurant, or other gathering spaces.
See figure 9-6-2-A1, "Recessed Spaces", of this section. 
2. Exceptions shall be granted through site plan and design review for historic home/office conversion buildings and frontages to a maximum of 20 feet. 
3. Exceptions shall be granted through site plan and design review for automotive related uses to a maximum setback of 30 feet. 
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4. Row houses may be developed with no side yard setback and no alley setback as part of site plan and design review. 
 
 

FIGURE 9-6-2-A1  
RECESSED SPACES  
 
 

 
 

Up to 30 percent of the length of the building facade for each building along a street may be recessed to create inviting pedestrian spaces such as entries,
courtyards, and patios. 

 
B. Height: Height standards for development within the downtown are listed in table 9-6-2-B1, "Height", of this section and shown in figure 9-6-2-B1, "Height", of

this section. 
 
TABLE 9-6-2-B1  
HEIGHT  
 

Development Standard  

Measurement  

DMX-1  DMX-2  DMX-3  

General height standards (maximum height):     

 Structure height (finished grade to top of roof)  16' min., 40' max.1  16' min., 25' max.  No min., 20' max.  

 First floor ceiling height (finished floor to finished ceiling top plate)  10' min., 20' max.  9' min., 11' max.  No min. or max.  

 Upper floor(s) ceiling height (finished floor to finished ceiling)  9' min., 11' max.  9' min., 11' max.  9' min., No max.  

Projections (additional height above maximum):     

 Parapet wall, mechanical screen, and sloped false roofs  4' min., 8' max.  4' max.  4' max.  

 Towers, spires, elevator structures and similar features  10' max.  10' max.  10' max.  

Vertical clearance of architectural features over public right of way  8' min.  8' min.  Not allowed  

 

Note: 
1. See special requirements for landmark buildings in subsection 9-6-4D, "Landmark Buildings", of this chapter. 
 
 

FIGURE 9-6-2-B1  
HEIGHT  
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(Ord. 2013-05, 2-6-2014) 

9-6-3: PARKING AREA AND ENCROACHMENTS:

 
A. Parking: In places where parking is required or provided at the option of the property owner, parking areas shall be developed consistent with the standards

listed in table 9-6-3-A, "Parking Area Design", of this section. 
 
TABLE 9-6-3-A  
PARKING AREA DESIGN  
 

Development Standard  

Measurement  

DMX-1  DMX-2  DMX-3  

Parking lot location (minimum setback):     

 Setback from front property line  10' min .  10' min .  15' min .  

 Setback from side property line  5' min .  5' min .  5' min .  

 Setback from street side property line  10' min .  10' min .  10' min .  

 Setback from rear property line  4' min .  4' min .  4' min .  

 
B. Encroachments: Permanent structures or improvements, including, but not limited to, planter boxes, seating, galleries, and awnings, are allowed within the

public right of way within the DMX-1 and DMX-2 districts with approval of an encroachment agreement. Encroachments into the public right of way shall be
in conformance with the standards in table 9-6-3-B1, "Encroachments", of this section and shown in figures 9-6-3-B1, "Encroachments", and 9-6-3-B2,
"Sidewalk Clearance", of this section. 
 
TABLE 9-6-3-B1  
ENCROACHMENTS  
 

Development Standard  

Measurement  

DMX-1
 

DMX-2
 DMX-3  

Encroachment location:     

 Front and street side (maximum encroachment distance)  8'  8'  Permanent encroachments not allowed in the DMX-3
district  

 Clear space to curb (minimum distance to maintain clear at all times)  4'  4'  

 Clear walk path (minimum distance to maintain clear at all times)  4'  4'  

 Vertical clear area to sidewalk (minimum distance to maintain clear at all
times)  

8'  8'  

 
FIGURE 9-6-3-B1  
ENCROACHMENTS  
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FIGURE 9-6-3-B2  
SIDEWALK CLEARANCE  
 
 

 
(Ord. 2013-05, 2-6-2014) 

9-6-4: ARCHITECTURAL DESIGN STANDARDS:
 
This section includes architectural design standards for all new buildings, renovated buildings, and remodels within the downtown. 
 
The city shall not require more than twenty percent (20%) of the construction costs for the building to be toward architectural detailing. Documentation showing
the cost of the detailing relative to the overall cost of the structure will only need to be submitted by the applicant if they seek relief as part of the site plan and
architectural design review process. 

 
A. Architectural Details: 

1. New and remodeled buildings within the downtown shall include architectural detailing consistent with the design character of the DMX district within
which it is located. Design features include, but are not limited to, the following concepts identified below and illustrated in figure 9-6-4-A1, "Design
Concepts", of this section: 

a. Detailed cornice such as relief banding, tile banding, and accent tiles; 

b. Trim around windows (e.g., window hoods and lintels) and doors; 

c. Windows with muntins or glazing bars (elements that divide the window into multiple panes/lites) and/or mullions (structural elements that divide
adjacent window units); 

d. Expression lines between the first and second floors of multi-story buildings; 

e. Transom windows on the first floor; 

f. Recessed entries; 

g. Large display windows that run the length of the building frontage; and 
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h. Wainscot base treatments along the bulkhead. 
 
 
FIGURE 9-6-4-A1  
DESIGN CONCEPTS  
 
 

 

2. The physical design of building facades shall vary every twenty (20) to thirty (30) linear feet. This can be achieved through such techniques as: 

a. Architectural division into multiple buildings, 

b. Break or articulation of the facade, 

c. Significant change in facade design, 

d. Placement of window and door openings, or 

e. Position of awnings and canopies. 

 
B. Building Materials: Building materials and finishes shall be selected to reinforce the overall design intent of the project and be consistent with the desired

architectural character of the building. Buildings and structures shall be constructed with durable, low maintenance, and timeless building materials of the
same or higher quality as surrounding developments. See figure 9-6-4-B1, "Building Materials", of this section. 

1. The following materials are encouraged, but not required: 

a. Roofs: 

(1) Barrel "U" shaped mission tile in a natural terra cotta or clay earth tone color; 

(2) Concrete tiles in terra cotta or earth tones; 

(3) Exposed wood structural members such as rafter tails, roof beams, and corbels; 

(4) Copper accents, gutters, downspouts, and scuppers; 

(5) Built up stucco or preformed molding on parapets for flat roof buildings. 

b. Building walls: 

(1) Stucco (with hand troweled, smooth appearance), adobe, terra cotta, brick, replica brick, and cut stone are all acceptable materials to use on a main
surface of a building; 

(2) Wood surfaces in the form of lap siding or board and batten may be used when consistent with architectural character of the building; 

(3) Ornamental tiles, wood, and bricks can be used as trim or accents around the base of the building; 

(4) Split face block may be used on unexposed sides and rears of buildings. 

2. The following materials are prohibited: 
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a. Roofs: 

(1) Brightly colored glazed roofing tiles; and 

(2) Wood shingles and shake roofs. 

b. Building walls: 

(1) Synthetic materials of poor quality; 

(2) Corrugated fiberglass; 

(3) Coarsely finished or unfinished plywood; 

(4) Metal siding; 

(5) Unfinished concrete block and split face block; 

(6) Shingles and T-111 siding; 

(7) Slumpstone block; and 

(8) Stucco when applied by sprayer (lace, sand finishes). 
 
FIGURE 9-6-4-B1  
BUILDING MATERIALS  
 
 

 

 
C. Colors And Painting: Color is an important aspect of the overall building design and character. Palettes shall be balanced, using the correct proportions

between the lighter base colors and the brighter accent colors. Colors are to be chosen from the city adopted historic color palette, which is the Benjamin
Moore Historic Colors palette, the America's Colors palette, and the Ready Mixed Colors palette. See figure 9-6-4-C1, "Building Color", of this section. 

1. Brick: Brick shall not be painted unless it has been determined by the chief building official that the brick has lost its fire face and clear coat painting is
necessary to assist in slowing the degradation of the brick and mortar. 

2. Base Color: Buildings with large expanses of blank walls shall have a light and subtle base color. The base color on smaller buildings or those with more
elaborate detail may use slightly stronger tones. Examples of base colors include, but are not limited to, light gray, cream, white, pale flesh, pale yellow,
light beige, sage green, and caramel. 
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3. Accent Color: Brighter accent colors shall be used minimally to accent windows, doors, and awnings. Special materials such as glazed tile can also be
used to introduce accent colors on building facades. Examples of accent colors include, but are not limited to, forest green, deep blue green, brick red,
deep blue, and sea green. 
 
FIGURE 9-6-4-C1  
BUILDING COLOR  
 
 

 

 
D. Landmark Buildings: The city encourages that new and remodeled buildings on corner lots in the DMX-1 zone be developed with the following features,

achieving a concept called "landmark buildings" where corner lots have a more prominent presence and character than interior lots. 

1. Utilize a multi-story design (at least 2 stories tall) with full, habitable upper floors; 

2. Utilize corner treatments, including the use of towers, angled entries, balconies, and plaza areas; 

3. Incorporate a higher level of architectural treatment than interior lots, including, but not limited to, articulated parapets and enhanced facade detail and
trim (e.g., detailed cornice and expression line). 

 
E. Lighting: Lighting shall be used to enhance the architectural details of a building, such as spotlighting for a shadow effect, to provide security to a building

and to indicate whether a business is open. In addition to the requirements of section 9-5B-4, "Outdoor Lighting", of this title, development within the
downtown shall comply with the following lighting standards: 

1. Lighting fixtures shall be attractively designed to complement the architecture of the project. Accent lighting should be used to accent building details such
as tower elements, ornamental windows, and tile, or to accent landscaping. 

2. Lighting should improve visual identification of residences and businesses and create an inviting atmosphere for passersby. 

3. Wall mounted lights should be used to the greatest extent possible to minimize the total number of freestanding light standards and shall be well detailed
to complement the building architecture. 

4. Parking lot lighting fixtures should not exceed twenty four feet (24') in height. When within fifty feet (50') of residential properties, fixtures should not
exceed eighteen feet (18'). 

5. The light source used in outdoor lighting should provide a warm, calm glow, such as yellow light. 

6. Street lighting shall be provided consistent with the city's improvement standards and other adopted lighting standards for the downtown, including
specifically the type and style of historic light fixture similar to those existing in downtown. See figure 9-6-4-E1, "Street Lighting", of this section for an
example. 
 
 
FIGURE 9-6-4-E1  
STREET LIGHTING  
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F. Roof Forms: The following are the required design of roofs within the downtown. See figure 9-6-4-F1, "Roof Forms", of this section. 

1. Parapet walls shall be used on all flat roof buildings to screen roof mounted mechanical equipment. Parapets shall always include a cap and corner detail. 

2. The visible portion of sloped roofs should be sheathed with a roofing material complementary to the architectural style of the building and other
surrounding buildings. 

3. Simple, low pitched gable and shed roofs should be used with Spanish styled architecture. Terra cotta Spanish tile with detailed corbels and rafter tails
can also be used. 
 
 
FIGURE 9-6-4-F1  
ROOF FORMS  
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G. Windows, Doors, And Awnings: New and remodeled windows, doors, and awnings shall meet the following standards: 

1. Recess doors and windows to give the appearance of traditional, thick masonry walls consistent with architecture of the early 1900s and to produce
interesting shadows. 

2. Provide large storefront windows along first floor elevations accessible by the general public. These windows open up the sidewalk to create an inviting
pedestrian atmosphere. 

3. Use consistent treatment and types of windows and door frames across the entire building (or tenant space when a building is visually broken down to
appear as multiple buildings from the street). 

4. Windows shall include muntins or glazing bars (elements that divide the window into multiple panes/lites) and/or mullions (structural elements that divide
adjacent window units) consistent with the architectural style of the building. 

5. Awnings and canopies shall be constructed of canvas and metal. Textured plastic is not allowed. 
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6. Store entrances should open onto the public sidewalk. Space entrances to stores, particularly in the DMX-1 district, between twenty feet (20') and thirty
feet (30') apart. 

7. Windows shall not be reflective or dark glass and may not be tinted more than to meet building energy codes. (Ord. 2013-05, 2-6-2014) 

9-6-5: BUILDING TYPES AND FRONTAGES:

 
A. Overview Of Standards: This section identifies the types of buildings and frontages allowed within downtown. Frontage type refers to the architectural

composition of the front facade of a building, particularly concerning how it relates and ties into the surrounding public realm. The downtown Lemoore
frontage types are intended to enhance social interactions in the historic downtown while simultaneously providing appropriate levels of privacy in residential
areas. All new development within the downtown shall be consistent with one or more of the building and frontage types allowed within the applicable DMX
district. 
 
There are nine (9) types of buildings and frontages that can be developed throughout the downtown. The types allowed in each downtown district are listed
in subsection B, "Allowed Buildings And Frontages In Each DMX District", of this section. The frontage types are defined, along with specific development
standards for each type, in subsection C, "Building And Frontage Definitions And Standards", of this section. 

 
B. Allowed Buildings And Frontages In Each DMX District: Allowed building and frontage types in the different DMX districts are listed in table 9-6-5-B1,

"Allowed Buildings And Frontages", of this section. The symbols in the table shall have the following meanings: 

1. An "A" means that the building and frontage type is allowed; 

2. An "E" means that the building and frontage type is preferred and encouraged; and 

3. An "N" means that the building and frontage type is not permitted. 
 
TABLE 9-6-5-B1  
ALLOWED BUILDINGS AND FRONTAGES  
 

Building And Frontage Type  

Allowed Buildings And 
Frontages By Downtown District  

DMX-1  DMX-2  DMX-3  

Alley/paseo - active  E  A  N  

Alley/paseo - nonactive  A  A  A  

Balcony/bay window  A  N  N  

Gallery - deck or roof  E  N  N  

Historic home/office conversion  A  A  E  

Porch  N  A  A  

Row house  N  A  A  

Storefront  E  A  N  

 
C. Building And Frontage Definitions And Standards: The following defines the various building and frontage types allowed in the downtown. Each type includes

text and illustrations describing the features that define the building and its frontage. It also includes a series of development standards for each type (e.g.,
minimum spacing between supporting columns). Development applications will be reviewed for consistency with these standards as part of site plan and
architectural review and building permit plan check. These standards are in addition to any requirements of the city adopted building and fire codes as may
be required at the time of building permit issuance. 
 
ALLEY/PASEO - ACTIVE  
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Alley/Paseo - Active Description: The active alley/paseo frontage is the development of the rear of a building abutting an alley with an active pedestrian area.
Examples include patio seating for restaurants, primary entrances for ground floor businesses, and other gathering spaces for pedestrians. While alleys are
typically used as the service areas for buildings (e.g., trash collection, utility service), the city recognizes that parcels in the downtown have substantial depth
and present an opportunity for property owners to create multiple tenant spaces at both ends of their buildings. 
 
Alley/Paseo - Active Dimensions  
 

Development Standard  Measurement  

Pedestrian area:   

 Width  10 feet minimum  

 Depth  15 feet minimum  

 
ALLEY/PASEO - NONACTIVE  
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Alley/Paseo - Nonactive Description: The nonactive alley/paseo frontage is the development of a building directly abutting the rear property line where there is
an alley. This type of frontage may have secondary/emergency access to the building, along with utility and service access. This type of frontage is appropriate
for retail and office buildings throughout the downtown, as well as row houses with alley access garages. This frontage type does allow for a balcony or
balconies to be built along the frontage, provided the balcony does not encroach into the alley. 
 
Alley/Paseo - Nonactive Dimensions  
 

Development Standard  Measurement  

There are no specific development standards for the alley/paseo - nonactive building and frontage beyond the building placement and height standards
in section 9-6-2, "Base Development Standards", of this chapter.  

 
BALCONY/BAY WINDOW  
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Balcony/Bay Window Description: A balcony/bay window frontage is characterized by a facade which is aligned close to or directly on the build-to line with the
building entrance at the sidewalk grade and by a balcony or bay window projecting into the right of way on a floor other than the ground floor. This frontage is
typically appropriate for ground floor retail or restaurant use with office or residential above. An encroachment agreement is needed to construct this frontage
type. 
 
Balcony/Bay Window Dimensions  
 

Development Standard  Measurement  

Depth  2 feet minimum  

  6 feet maximum  

Height (base to sidewalk)  8 feet minimum clear  

Percentage of building front (collective)  50 percent to 100 percent  

Doorways (ground floor):   

 Doorway inset  0 feet to 12 feet  

 Doorway width  5 feet to 11 feet  

Ground floor windows:   

 Window width  5 feet to 7 feet  

 Window height (allowed range)  6 feet to 7 feet  

 
GALLERY - DECK OR ROOF  
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Gallery - Deck Or Roof Description: A gallery - deck or roof frontage is characterized by a facade which is aligned close to or directly on the build-to line with the
building entrance at the sidewalk grade and with an attached colonnade deck that projects over the public sidewalk and encroaches into the public right of way.
The sidewalk must be fully absorbed within the colonnade so that a pedestrian may not bypass it. The colonnade may project over the public sidewalk, provided
that the upper stories of the building do not also project over the public sidewalk. This frontage is typically appropriate for retail use. An encroachment
agreement is needed to construct this frontage type. 
 
Gallery - Deck Or Roof Dimensions  
 

Development Standard  Measurement  

Depth  8 feet  

Height (base to sidewalk)  8 feet minimum clear 
16 feet maximum  

Percentage of building front  100 percent  

Spacing between columns  8 feet minimum to 12 feet maximum  

Minimum column width  4 inches  

Doorways (ground floor, allowed ranges):   

 Doorway inset  0 feet to 12 feet  

 Doorway width  5 feet to 11 feet  

Ground floor windows (allowed ranges):   

 Window width  5 feet to 7 feet  

 Window height  6 feet to 7 feet  

 
HISTORIC HOME/OFFICE CONVERSION  
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Historic Home/Office Conversion Description: The historic home/office conversion frontage is the reuse of an existing home for a nonresidential use (typically
office or general medical service), or the development of a new structure to resemble a historic home that has been converted to an office use. 
 
Historic Home/Office Conversion Dimensions  
 

Development Standard  Measurement  

Setback  20 feet maximum  

Distance to porch  6 feet minimum 
20 feet maximum  

Porch height above sidewalk grade  3 feet minimum 
6 feet maximum  

Porch width  10 feet minimum  

Porch depth  6 feet minimum  

Clearance above porch to roof  10 feet minimum  

 
Note: ADA ramp(s) shall be located to connect to the side of the porch. Ramps are exempt from setback standards. 
 
PORCH  
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Porch Description: The porch frontage is intended for residential uses. The type is characterized by a covered, active outdoor living space connected to the front
of the building. The porch shall be raised above the finished grade of the lot and adjacent public sidewalk. 
 
Porch Dimensions  
 

Development Standard  Measurement  

Porch height above sidewalk grade  18 inches minimum 
6 feet maximum  

Porch width  10 feet minimum  

Porch depth  6 feet minimum  

Clearance above porch to roof  8 feet minimum  

 
ROW HOUSE  
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Row House Description: A row house is a residential dwelling with little to no side yard. The entrance to the dwelling is raised above the sidewalk in order to
create privacy for the occupant. Living spaces are located at the front of the unit. Parking is accessible from the alley behind the unit. 
 
Row House Dimensions  
 

Development Standard  Measurement  

Stoop height above sidewalk grade  18 inches minimum 
6 feet maximum  

Stoop depth  3 feet minimum  

Clearance above stoop  8 feet minimum  

 
STOREFRONT  
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Storefront Description: A storefront frontage is characterized by a facade which is aligned close to or directly on the public right of way line with the building
entrance at sidewalk grade. Storefront frontages have substantial glazing on the ground floor and provide awnings or canopies cantilevered over the sidewalk.
Building entrances may either provide a canopy or awning, or alternatively, may be recessed behind the front building facade. Awnings over the public sidewalk
require approval of an encroachment agreement. 
 
Storefront Dimensions  
 

Development Standard  Measurement  

Awning depth  3 feet minimum 
8 feet maximum  

Height (base to sidewalk)  8 feet minimum clear 
12 feet maximum  

Doorways (allowed range):   

 Doorway inset  0 feet to 12 feet  

 Doorway width  5 feet to 11 feet  

Ground floor windows (allowed range):   

 Window width  5 feet to 7 feet  

 Window height  6 feet to 7 feet  

 
(Ord. 2013-05, 2-6-2014) 

9-6-6: SPECIAL DESIGN AND OPERATIONAL STANDARDS:
 
The following are special development standards for the downtown pertaining to trash enclosures and utilities. These standards are intended to ensure that
services for properties within the downtown are planned and developed in a manner that is consistent with the overall character of the area. 
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A. Outdoor Dining: The development standards below apply to all outdoor seating for food uses, including both fixed and movable seats. These standards are
intended to be consistent with the requirements of the state alcoholic beverage control agency. 

1. Location: Seating shall be located proximate to the dining establishment. Where seating is located within the public right of way, an encroachment
agreement shall be required and seating areas shall be installed consistent with subsection 9-6-3B, "Encroachments", of this chapter, specifically
maintaining a clear walk path as illustrated in section 9-6-3, figure 9-6-3-B2, "Sidewalk Clearance", of this chapter. 

2. Enclosure: An enclosure wall, fence, or planter shall be required around any outdoor seating areas with restaurant table service where alcohol is served,
consistent with state licensing requirements. Walls, fences, and planters shall not exceed a maximum height of three and one-half feet (3.5'). The
wall/fence may be extended to a maximum height of six feet (6') if the area above three and one-half feet (3.5') remains primarily open view (e.g., glass,
wrought iron). 

 
B. Outdoor Sales (Temporary): The following development and operational standards apply to all temporary outdoor sales. See also figure 9-6-6-B1,

"Temporary Outdoor Sales", of this section. 

1. Location: Outdoor sales are allowed to occur when consistent with the following standards: 

a. On private property, on the same lot as the associated retail operation; and 

b. Along the public sidewalk when consistent with subsection 9-6-3B, "Encroachments", of this chapter, specifically maintaining a clear walk path as
illustrated in section 9-6-3, figure 9-6-3-B2, "Sidewalk Clearance", of this chapter. Displays shall be located directly against the building and not along
the curbside. 

2. Maximum Area: Outdoor sales areas may not take up more than seventy five percent (75%) of the frontage of the building that they are associated with. 

3. Product Display: Products shall be displayed as follows: 

a. Tables: Products displayed on tables shall be kept organized at all times. The tables shall be covered with a table cloth or skirt such that the legs and
under table area is screened. 

b. Display Carts: Display carts shall be no taller than six feet (6'), no longer than eight feet (8'), and no wider than three feet (3'). 

4. Term: Products may only be displayed outdoors during the business hours of the associated retail use. Goods may not be displayed outside overnight. 
 
FIGURE 9-6-6-B1  
TEMPORARY OUTDOOR SALES  
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C. Outdoor Storage And Sales (Permanent): The following development and operational standards apply to all permanent outdoor storage. 

1. Location: Outdoor storage and permanent sales are allowed in the rear of the lot or within interior side yards. Outdoor storage is not allowed within front
and street side yards. 

2. Maximum Area: The maximum area allowed for outdoor storage shall be twenty five percent (25%) of the total lot area. 

3. Enclosure/Screening: Outdoor storage areas shall be enclosed through the use of walls or fencing. The maximum allowed fence height is six feet (6').
Fencing shall be of a solid surface, blocking all views into the storage space, such as CMU block (required to be treated with a graffiti resistant material)
and solid wood. 

4. Storage Area Maintenance And Upkeep When Visible From Public Right Of Way: When the storage area is viewable from the public right of way (e.g.,
sidewalk), the storage area shall be regularly maintained and kept orderly and clean such that it does not create a public nuisance. 

 
D. Trash Collection: The following provisions describe the city's minimum standards for the design and location of trash and other refuse collection areas as part

of new development. 

1. Trash storage must be fully screened from public streets, subject to design approval from the city and operational approval from the public works
department. Where practical, storage at common enclosures is preferred. Other design solutions may include, but are not limited to, incorporating within
the main structure (subject to compliance with city adopted building and fire codes) or within a separate freestanding enclosure. 

2. Trash enclosures shall be architecturally compatible with the project. Examples include use of the same materials and colors as the building. 

3. Refuse containers and service facilities shall be screened from view by solid masonry walls with powder coated solid metal doors. Chainlink or wood
fencing is prohibited. 

4. When possible, trash enclosures shall be located away from residential uses to minimize nuisance for the adjacent property owners. 

 
E. Utilities: Utilities for new development and redevelopment of property shall be integrated either into the structure(s), placed underground, or otherwise

designed as an integral part of the project. (Ord. 2013-05, 2-6-2014) 

9-6-7: CONVERSION OF RESIDENCES TO NONRESIDENTIAL USES:

 
A. Purpose: The purpose of this section is to provide development standards that accommodate the conversion of historic residences for nonresidential use in

the DMX zone districts, while maintaining the historic character of the neighborhoods. 

 
B. Development Standards: When existing buildings that have historically been used as residences are converted to nonresidential uses the standards of this

section shall be met. 

1. Significant Alteration: For existing residences, exterior alterations or additions will be permitted so long as they do not significantly alter the original
architectural style and provided that the changes enhance or upgrade the property. 

2. Standards For Conversion: Exterior modifications to buildings shall be minimized to the extent possible. When exterior modifications are made, the
standards in table 9-6-7-B, "Standards For Conversion To Nonresidential Use", of this section shall be met. 
 
TABLE 9-6-7-B  
STANDARDS FOR CONVERSION TO NONRESIDENTIAL USE  
 

Development Standard  Measurement  

Setback - front  20 feet minimum  

Setback - interior side  5 feet minimum  

Setback - corner side  10 feet minimum  

Setback - rear  5 feet minimum  

Building height  35 feet maximum  

3. Porches And Handrails: Buildings with existing front and/or side yard covered porches and handrails that are indicative of the architectural style shall
remain and be improved. 

4. Parking: Parking shall be located in the rear of the lot. Parking shall not be allowed in the front or corner side setback areas of a corner lot. 

5. Access: Parking shall only be accessed from the alley. (Ord. 2013-05, 2-6-2014) 
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Chapter 32
 ENCROACHMENTS INTO PUBLIC RIGHT-OF-WAY

SECTION 3201 – GENERAL

3201.4  Revise this section as follows:

3201.4  Drainage.  Drainage water collected from a roof, awning, canopy, or marquee, and condensate
from mechanical equipment shall be conducted to the building drain or building sewer, and shall not flow
over a public walking surface.

SECTION 3202 – ENCROACHMENTS

3202.3.1  Replace this section as follows:

3202.3.1  Awnings, canopies, marquees and signs.  Awnings, canopies, marquees and signs shall be
constructed so as to support applicable loads as specified in Chapter 16.[ ← ] Canopies shall be allowed
only over entrance doorways and only for Occupancy Groups A, B, F-1, M, S-1, S-2 and R. Canopies may
be constructed as awnings and with the same limitations except that:

   1.   The maximum width shall be 10 feet (3.048 m); and

   2.   The maximum extension over public sidewalk may be to a point 2 feet (0.61 m) from the curb; and

   3.   The outer column support shall be located in the outer one-third of the sidewalk.

3202.3.2  Replace this section as follows:

3202.3.2  Windows, balconies, architectural features and mechanical equipment.[ ← ]

   A 3-foot (0.914 m) projection shall be permitted for bay and oriel windows when the clearance above
grade is at least 10 feet (3.048 m) and the width of the sidewalk is greater than 9 feet (2.74 m). Where the
sidewalk width is 9 feet (2.74 m) or less, the projection shall not exceed 2 feet (0.61 m).

   For all other appendages, a 2-foot (0.61 m) projection is permitted when the clearance above grade is at
least 10 feet (3.048 m). The projection may be increased 1 inch (25.4 mm) for each additional foot of
clearance over 10 feet (3.048 m), to a maximum of 4 feet (1.219 m).

3202.3.4  Add the following after the first paragraph as follows:

   A covered pedestrian walkway may be constructed over a street between buildings of only Types I-A and
I-B construction. Permission from the Board of Supervisors and approval of the Department of Public
Works and Planning Commission is required. The pedestrian walk-way shall comply with the following
conditions:

   1.   The pedestrian walkway shall be equipped with an automatic sprinkler system. The supporting
structure shall be three-hour fire-resistive construction. Columns located within 8 feet (2.438 m) of the
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curb, or otherwise vulnerable to vehicle impact, shall either be designed for such impact or protected from
the impact.

   2.   The openings in the exterior walls of the buildings at the ends of the pedestrian walkway shall be
protected by 1½ hour fire assemblies.

SECTION 3203 – SIDEWALK CONSTRUCTION

3203  Add a section as follows:

3203.1  General.  Sidewalks shall be constructed in accordance with the Public Works Code.

   Sidewalks over excavated areas shall be supported on noncombustible construction with 3-hour fire-rated
protection. The sidewalk shall be waterproofed by use of a hot mopped asphalt membrane or other
approved means.

3203.2  Openings in Sidewalks.

3203.2.1  Sidewalk trapdoor.  Every basement extending under the sidewalk shall have an approved
sidewalk trapdoor. The minimum size of the trapdoor opening shall be 4 feet by 4 feet (1.219 m by 1.219
m). However, trapdoors shall not be required where the basement is provided with an automatic sprinkler
system.

3203.2.2  Sidewalk elevators.  All openings hereafter constructed in sidewalks for sidewalk elevators shall
be located in the outer half of the sidewalks, next to the curb. The outer edges of the openings shall be not
more than 30 inches (762 mm) from the outer line of the curb. The length of the sides of the openings at
right angles to the curb shall not exceed one-half of the width of the sidewalk and in no case shall it exceed
5 feet (1.524 m).

3203.2.3  Any other purpose.  Openings on the sidewalks for any other purpose, if placed outside the
property line, shall be covered with approved gratings having a maximum opening between bars of ½ inch
(12.7 mm), or with covers having a rough surface, and rabbeted flush with the sidewalk. When a cover is
placed in any sidewalk, it shall be placed as near as practicable to the line of the curb. All spaces under
sidewalks shall be thoroughly ventilated.

3203.2.4  Framing.  All framing supporting only the sidewalk opening shall be of noncombustible
material.

3203.2.5  Guards.  Metal guards will be required for openings in sidewalks in accordance with the Police
Code.

3203.3  Electrical Transformers.  No portion of any electrical transformer pad shall be constructed, nor
electrical transformer installed on the surface of any portion of any public sidewalk.



Chapter 32 Encroachments Into the Public
Right-Of-Way

Section 3201 General

3201.1 Scope

The provisions of this chapter shall govern the encroachment of structures into the public
right-of-way.

3201.1.1 Encroachments Removable

All encroachments permitted beyond the street line by the provisions of this chapter shall
be constructed so that they may be removed at any time without endangering the
structural safety or �re safety of the building except that footings as permitted under
Section 3202.1.1 of this code need not be removable.

3201.2 Measurement

The projection of any structure or portion thereof shall be the distance measured horizontally
from the lot line to the outermost point of the projection.

3201.3 Other Laws

The provisions of this chapter shall not be construed to permit the violation of other laws
regulating the use and occupancy of public property.

3201.3.1 Restrictions on Construction and Projections on Certain Streets,
Parkways, Boardwalks and Beaches

Not withstanding the provisions of this chapter, it shall be unlawful to build, erect, or make
areaways, steps or other encroachments or projections prohibited by Sections 19-131, 19-
132, 19-135, 18-109, 18-112 and 18-113 of the Administrative Code.

https://up.codes/viewer/new_york_city/nyc-building-code-2014/chapter/2/definitions#lot_line
https://up.codes/viewer/new_york_city/nyc-building-code-2014/chapter/2/definitions#permit
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https://up.codes/viewer/new_york_city/nyc-general-administrative-provisions-2014
jecker
Highlight



3201.4 Drainage

Drainage water collected from a roof, awning, canopy or marquee, other than canvas and
�exible material, and condensate from mechanical equipment shall not �ow over a public
walking surface.

3201.5 Permission Revocable

Any permission, expressed or implied, permitting the construction of encroachments within
the area of the street under the provisions of this chapter shall be revocable, except footings
as permitted under Section 3202.1.1.

3201.6 Existing Projections

Any part of a building that projects beyond a street line on January 1, 1938, may be
maintained as constructed until its removal is directed in accordance with applicable law.

3201.7 Alteration of Existing Encroachments

Alterations to existing encroachments beyond the street line may be permitted in whole or in
part, provided that such alterations conform with the requirements of this chapter.

https://up.codes/viewer/new_york_city/nyc-building-code-2014/chapter/2/definitions#awning
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3201.8 De�nitions

As used in this chapter, the following terms shall have the following meanings:  

AREAWAY. A space below grade adjacent to a building open to the outer air and enclosed by
walls.  

CURB LINE. The line coincident with the face of the street curb adjacent to the roadway.  

FOOTING. A foundation element consisting of an enlargement of a foundation pier or
foundation wall, wherein the soil materials along the side of and underlying the element may
be visually inspected prior to and during its construction.  

PROJECTING SIGN. A sign other than a wall sign, which projects from and is supported by a
wall of a building or structure.  

SIGN. Any letter, �gure, character, mark, plane, point, marquee sign, design, poster, pictorial,
picture, stroke, stripe, line, trademark, reading matter or illuminated service, which shall be
constructed, placed, attached, painted, erected, fastened or manufactured in any manner
whatsoever, so that the same shall be used for the attraction of the public to anyplace,
subject, person, �rm, corporation, public performance, article, machine or merchandise,
whatsoever, which is displayed in any manner outdoors. Every sign shall be classi�ed and
conform to the requirements of that classi�cation as set forth in this chapter.  

STREET. A thoroughfare, including sidewalks and roadways, dedicated or devoted to public
use by legal mapping or other lawful means, or a public way.  

STREET LINE. A lot line separating a street from other land.  

VAULT. Any space below the surface of a street, that is covered over, except those openings
that are used exclusively as places for descending, by means of steps, to the cellar or
basement of any building.

3201.9 Department of Transportation Approval

Any encroachment into the public right-of-way that exceeds the limitation provided for in this
chapter shall require the approval of the Department of Transportation.

Section 3202 Encroachments
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3202.1 Encroachments Below Grade

Encroachments below grade shall comply with Sections 3202.1.1 through 3202.1.4.

3202.1.1 Footings

Exterior wall and column footings may be constructed to project beyond the street line not
more than 12 inches (305 mm), provided that the top of the footing is not less than 8 feet
(2438 mm) below the ground or sidewalk level. Foundation walls required to support
permitted projections may be constructed to project not more than the permitted
projection beyond the street line.

3202.1.1.1 Footings for Temporary Barriers or Shields in Areas of Special Flood
Hazard or Shaded X-Zones

In areas of special �ood hazard or shaded X-Zones, continuous footings for the support
and attachment of temporary, removable dry �oodproo�ng barriers or shields may be
constructed to project beyond the street line not more than 12 inches (305 mm) both at
grade and below grade.

3202.1.2 Vaults

Vaults may be permitted in accordance with the New York City Charter and Chapter 19 of
the Administrative Code. Such vaults shall comply with the provisions of this code and
other applicable laws and rules.

3202.1.3 Areaways

Areaways shall be protected by grates, guards or other approved means, subject to
approval by the Commissioner of the Department of Transportation.

3202.1.4 Tunnels Between Buildings

Tunnels connecting buildings and projecting beyond street lines may be constructed
subject to the approval of the Commissioner of the Department of Transportation. Such
tunnels shall comply with the provisions of this code and other applicable laws and
regulations.
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3202.1.5 Sidewalk Supports

Exterior foundation walls are permitted to be constructed with a ledge that projects beyond
the street line not more than 4 inches (102 mm) to support sidewalk construction, provided
that:  

1. the top of the ledge is not more than 8 inches (203 mm) below the ground or sidewalk
level; and  

2. bottom of the ledge is not more than 24 inches (610 mm) below the ground or sidewalk
level.

3202.2 Encroachments Above Grade

Encroachments into the public right-of-way above grade shall be prohibited except as
provided for in Sections 3202.2.1 through 3202.2.3.

3202.2.1 Encroachments Subject to the Area Limitations

Encroachments that are subject to area limitations are those elements listed in Sections
3202.2.1.1 through 3202.2.1.9, generally of an architectural character, that form an integral
part of the building facade. The aggregate area of all such elements constructed to extend
beyond the street line shall not exceed 10 square feet (0.93 m2) within any 10 feet (3048
mm) by 10 feet (3048 mm) square area of wall, except that a veneer may be applied to the
entire facade of a building erected before December 6, 1968, if such veneer does not
project more than 4 inches (102 mm) beyond the street line. The area of any such
projection shall be measured at that vertical plane, parallel to the wall, in which the area of
the projection is greatest. This plane of measurement may be at the street line, the line of
maximum projection or any point in between. For the purpose of measuring the projected
area of a balcony, air spaces of less than 6 inches (152 mm) between closely spaced railing
or guards elements shall contribute to the area of the projection.  

Exception: The aggregate area of all elements subject to area limitations that includes a
balcony or associated railings and brackets shall not exceed 24 square feet (2.2 m2) in any
240 square foot (22.3 m2) area on a given story.
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3202.2.1.1 Entrance Details

Entrance details, including steps and doors when fully open, may be constructed to
project beyond the street line not more than 18 inches (457 mm). Entrance steps that
project beyond the street line shall be guarded at each end by railings at least 3 feet (914
mm) high or by other members of the entrance detail providing equivalent protection.

3202.2.1.2 Architectural Details

Details such as cornices, eaves, bases, sills, headers, band course, opening frames,
rustications, applied ornament or sculpture, grilles, windows when fully open, air
conditioning units, and other similar elements may be constructed:  

1. To project not more than 4 inches (102 mm) beyond the street line when less than 10
feet (3048 mm) above the ground or sidewalk level.  

2. To project not more than 10 inches (254 mm) beyond the street line when more than
10 feet (3048 mm) above the ground or sidewalk level.  

Exceptions:  

1. Replacement or restoration of historical architectural details that are, or were, located
more than 10 feet (3048 mm) above the sidewalk and that project more than 10 inches
(254 mm), on existing buildings or structures designated by the Landmarks Preservation
Commission, may be permitted provided they do not exceed the historic projections and
provided that they are approved by the Landmarks Preservation Commission.  

2. New architectural details on new or existing buildings, additions or structures subject
to the jurisdiction of the Landmarks Preservation Commission, that are more than 10
feet (3048 mm) above the sidewalk and that project more than 10 inches (254 mm) and
no more than 3 feet (914 mm), may be permitted provided that the Landmarks
Preservation Commission �nds that the proposed detail is appropriate to the historic
character of the historic district or landmarked building, structure or site.
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3202.2.1.3 Balconies

Balconies, including railings and supporting brackets, no parts of which are less than 10
feet (3048 mm) above the ground or sidewalk level, may be constructed to project not
more than 2 feet 6 inches (762 mm) beyond the street line. When permitted by the
provisions of this code, �re escapes that are part of a required exit may be constructed
to project not more than 4 feet 6 inches (1372 mm) beyond the street line provided no
part, including any movable ladder or stair, is lower than 10 feet (3048 mm) above the
ground or sidewalk level when not in use.

3202.2.1.4 Marquees

Marquees may be constructed to project beyond the street line provided that they
comply with Section 3106 and Sections 3202.2.1.4.1 through 3202.2.1.4.5.

3202.2.1.4.1 Height

Marquees shall receive structural support only from the building and shall be at least
10 feet (3048 mm) above the ground level or sidewalk.

3202.2.1.4.2 Projection

Marquees shall project no closer to the curb line than 2 feet (610 mm).

3202.2.1.4.3 Thickness

Marquees shall be no thicker nor shall the fascia be higher than 3 feet (914 mm)
when measured vertically from its lowest to its highest point.

3202.2.1.4.4 Dimensions

Dimensions shall include all decoration but shall exclude any tension supports
suspending the marquee from the wall.

3202.2.1.4.5 Occupancy Restrictions

Marquees may be erected on:  

1. Buildings of an essentially public nature, including but not limited to the following:  

1.1. Public buildings, including schools.  
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1.2. Theatres.  

1.3. Hotels.  

1.4. Terminals.  

1.5. Large department stores.  

1.6. Supermarkets.  

1.7. Multiple dwellings.  

1.8. O�ce buildings  

2. Warehouses or markets in one of the following established market areas:  

2.1. Bronx.  

2.1.1. Edgewater Road and Halleck Street between Lafayette Avenue and East Bay
Avenue.  

2.1.2. Lafayette Avenue between Edgewater Road and the Bronx River.  

2.1.3. East Bay Avenue between Halleck Street and the Bronx River.  

2.1.4. Hunt's Point Avenue between East Bay Avenue and the Bronx River.  

2.1.5. Exterior Street between East 149th Street and East 157th Street.  

2.1.6. Cromwell Avenue between East 150th Street and East 153rd Street.  

2.1.7. East 150th Street between Exterior Street and River Avenue.  

2.1.8. Westchester Avenue between St. Ann's Avenue and Bergen Avenue.  

2.1.9. Brook Avenue between East 150th Street and East 156th Street.  

2.1.10. Bergen Avenue between East 149th Street and East 156th Street.  

2.1.11. East 152nd Street between Bergen Avenue and Brook Avenue.  

2.1.12. East 153rd Street between Bergen Avenue and Brook Avenue.  

2.2. Brooklyn.
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2.2. Brooklyn.  

2.2.1. North 6th Street between Berry Street and Wythe Avenue.  

2.3. Manhattan.  

2.3.1. John Street to Fulton Street between South Street and Front Street.  

2.3.2. Fulton Street to Dover Street between South Street and Water Street.  

2.3.3. South Street and Front Street between John Street and Dover Street.  

2.3.4. Water Street between Fulton Street and Dover Street.  

2.3.5. Horatio Street to West 14th Street between West Street and 9th Avenue.  

2.3.6. West Street, Washington Street, Greenwich Street.  

2.3.7. 9th Avenue and 10th Avenue between Horatio Street and West 14th Street.  

2.3.8. West 16th Street, north side, and West 17th Street, south side, between 10th
Avenue and 11th Avenue.  

2.3.9. West 24th Street to West 26th Street, south side, between 11th Avenue and
12th Avenue.  

2.3.10. West 27th Street, north side, to West 28th Street between 11th Avenue and
12th Avenue.  

2.3.11. 12th Avenue and St. Claire Place between 125th Street and 132nd Street.  

2.3.12. 12th Avenue, west side, between 132nd Street and 133rd Street.  

2.4. Queens.  

2.4.1. 95th Avenue, north side, between Sutphin Boulevard and 148th Street.
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3202.2.1.4.6 Change of Occupancy

When the occupancy or use of a building with a marquee is changed to an occupancy
or use for which a projecting marquee is not permitted, the marquee shall be
removed.  

Exception: For buildings subject to the jurisdiction of the Landmarks Preservation
Commission, Section 3202.2.1.4.6 shall not apply when the Landmarks Preservation
Commission makes a determination that the removal of the marquee would be
inappropriate to the architectural character of the building or historic district.

3202.2.1.4.7 Other Agency Approvals

An applicant wishing to erect a marquee shall provide proof that the Commissioners
of the Departments of Transportation, Consumer A�airs, and Environmental
Protection have not permitted the use of a space or structure on or under the
sidewalk beneath the proposed marquee in such a manner that the construction of
the proposed marquee shall interfere with the removal or repair of any such
permitted use or structure.

3202.2.1.5 Light Fixtures

Light �xtures that are supported entirely from the building may be constructed to
project not more than 2 feet (610 mm) beyond the street line, provided no part of the
�xture is less than 8 feet (2438 mm) above the ground or sidewalk level.

3202.2.1.6 Flagpoles

Flagpoles that are supported entirely from the building may be constructed to project
not more than 18 feet (5486 mm) beyond the street line, but not closer than 2 feet (610
mm) to the curb line, provided that no part of the �agpole is less than 15 feet (4572 mm)
above the ground or sidewalk level.

3202.2.1.7 Wall Signs

Wall signs may be constructed to project not more than 12 inches (305 mm) beyond the
street line when conforming to the requirements of this code and Section H111 of
Appendix H.

3202.2.1.8 Projecting Signs

All permitted projecting signs may be constructed to project not more than 10 feet (3048
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All permitted projecting signs may be constructed to project not more than 10 feet (3048
mm) beyond the street line, but not closer to the curb line than 2 feet (610 mm), when
conforming to the requirements of this code and Section H112 of Appendix H, and
provided that no part of the sign is less than 10 feet (3048 mm) above the ground or
sidewalk level.  

Exceptions: Permanent projecting signs are prohibited on buildings in the areas
indicated below:  

1. Borough of Manhattan.  

1.1. Projecting signs. No permanent projecting sign shall be erected on any building on:  

1.1.1. 5th Avenue between Washington Square north and 110th Street;  

1.1.2. 34th Street between Park Avenue and 7th Avenue;  

1.1.3. Madison Avenue between 23rd Street and 96th Street;  

1.1.4. 57th Street between Lexington Avenue and Broadway;  

1.1.5. Vanderbilt Avenue between 42nd Street and 47th Street;  

1.1.6. Park Avenue between 32nd Street and 40th Street;  

1.1.7. Park Avenue between 45th Street and 96th Street;  

1.1.8. 33rd Street between Lexington Avenue and 5th Avenue;  

1.1.9. 35th through 41st Streets between Lexington Avenue and 5th Avenue;  

1.1.10. 43rd through 56th Streets between Lexington Avenue and 5th Avenue;  

1.1.11. 58th Street between Lexington Avenue and 5th Avenue;  

1.1.12. 60th Street between Lexington Avenue and 5th Avenue;  

1.1.13. Nassau Street between Wall Street and Frankfort Street; or  

1.1.14. John Street between Broadway and William Street.  

1.2. Illuminated projecting signs. No permanent illuminated projecting sign shall be
erected on any building on:  

1.2.1. 72nd Street between Central Park West and River Drive.  
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2. Borough of Brooklyn.  

2.1. Projecting signs. No permanent projecting sign shall be erected on any building on:  

2.1.1. Fulton Street between Flatbush Avenue and Joralemon Street and Willoughby
Street.  

2.2. Illuminated projecting signs. No permanent illuminated projecting sign shall be
erected on any building on:  

2.2.1. Fulton Street between Flatbush Avenue and Prospect Street and Henry Street;  

2.2.2. Washington Street between Myrtle Avenue and Prospect Street;  

2.2.3. Court Street between Fulton Street and Livingston Street;  

2.2.4. Pierrepont Street between Fulton Street and Clinton Street;  

2.2.5. Montague Street between Court Street and Clinton Street;  

2.2.6. Remsen Street between Court Street and Clinton Street; or  

2.2.7. Joralemon Street between Court Street and Clinton Street.

3202.2.1.9 Sun Control Devices

Sun control devices constructed in accordance with Section 3105 and supported entirely
from the building may project beyond the street line not more than 2 feet 6 inches (762
mm), provided that no part of the sun control device is less than 8 feet (2438 mm) above
the ground or sidewalk level. Any portion of a sun control device that is located over a
sidewalk vault and is more than 10 inches (254 mm) beyond the street line and less than
40 feet above the ground or sidewalk shall be removable or retractable to less than 10
inches (254 mm) beyond the street line.

3202.2.2 Encroachments Not Subject to Area Limitations
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3202.2.2.1 Ramps

When a building erected prior to December 6, 1969, is altered to provide access to
individuals who use wheelchairs, ramps constructed to provide such access may, with
the approval of the commissioner, project beyond the street line for a distance of not
more than 44 inches (1118 mm). Ramps shall comply with the applicable provisions of
Chapter 11.

3202.2.2.2 Bridges Between Buildings

Bridges connecting buildings and projecting beyond street lines may be permitted in
accordance with applicable law. Such bridges shall be of a construction class that is at
least equal to the higher class of the two buildings connected and shall otherwise
comply with the provisions of this code and other applicable laws and rules.

3202.2.2.3 Flood Shield Supports

In areas of special �ood hazard or shaded X-Zones, permanent attachments to building
façades necessary for the support and attachment of temporary, removable dry
�oodproo�ng barriers or shields may be constructed to project beyond the street line
for a distance of not more than 6 inches (152 mm).

3202.2.2.4 Curb Cuts

The lowering of any curb or the change of grade of any sidewalk for the purpose of
providing a driveway across such curb or sidewalk shall be constructed in accordance
with the speci�cations prescribed in Sections 406.7.6 and 406.7.7. All sidewalks and
driveways or portions thereof that are structurally supported shall be designed for loads
prescribed in Chapter 16.
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3202.2.2.4.1 Curb Cut Removal

Vehicular access curb cuts that can no longer serve as vehicular access across a curb
or sidewalk shall be removed and the curb and sidewalk shall be restored in
accordance with standards of the Department of Transportation. The commissioner
may order such removal and restoration. The commissioner shall limit the length of
any curb cut for the purpose of providing a driveway across such curb or sidewalk,
when in the opinion of the commissioner the actual use or intended use of such
driveway would endanger the public. Where the vehicular use of such driveway, in the
opinion of the commissioner is dangerous to the public, the commissioner shall order
the owner to discontinue use of such driveway and restore the curb and sidewalk in
accordance with standards of the Department of Transportation. Upon the failure of
the owner to comply with any of the orders provided for in Section 3202.2.2.4, in such
cases where the restoration of such curb cuts are needed to facilitate department of
transportation work, the commissioner may inform the commissioner of
transportation of such failure to comply and may request the cooperation of the
commissioner of transportation acting under his or her authority pursuant to Section
2903(b)(7) of the New York City Charter in the enforcement of this section.

3202.2.3 Awnings

Awnings constructed in accordance with Section 3105 and supported entirely from the
building may project beyond the street line as follows:

3202.2.3.1 Store Front Awnings

Store front awnings may project beyond the street line not more than 8 feet (2438 mm),
provided no part of the awning is less than 8 feet (2438 mm) above the ground or
sidewalk level, except for a �exible valance which may be not less than 7 feet (2134 mm)
above the ground or sidewalk level, and provided that the awning box or cover does not
project more than 12 inches (305 mm).

3202.2.3.2 Awnings Over Windows or Doors

Awnings over windows or doors may project beyond the street line not more than 5 feet
(1524 mm), provided that no part of the awning is less than 8 feet (2438 mm) above the
ground or sidewalk level.

3202.2.4 Reserved
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3202.2.5 Fire Department Connections, Caps or Plugs

Fire department connection swivels, caps and plugs shall be permitted to project beyond
the street line as provided for in NFPA 14, as amended by Appendix Q of this code.

3202.3 Reserved

3202.4 Temporary Encroachments

Encroachments of temporary nature shall comply with Sections 3202.4.1 and 3202.4.3.

3202.4.1 Sidewalk Cafés

Enclosures for sidewalk cafés, where permitted by the Commissioner of the Department of
Consumer A�airs pursuant to applicable law and constructed in compliance with Section
3111, may be constructed beyond the street line.

3202.4.2 Storm Enclosures

Storm enclosures projecting not more than 18 inches (457 mm) beyond the street line may
be permitted during the period between November 15 and the following April 15. Such
enclosures shall be removed at the end of this period. Construction of storm enclosures
must comply with the requirements of this code including the �re-resistance rating of the
building to which it is appurtenant and Chapter 11 of this code.

3202.4.3 Temporary Flood Shields, Stairs and Ramps in Areas of Special Flood
Hazard and Shaded X-Zones

In areas of special �ood hazard and shaded X-Zones, temporary �ood shields, stairs and
ramps shall comply with Sections G308.6 and G308.7 of Appendix G of the New York City
Building Code and shall be permitted in accordance with plans approved by the
department subject to the following conditions:  

1. Such �ood shields, stairs and ramps shall project no more than one foot (305 mm)
beyond the street line.  

2. Such �ood shields, stairs and ramps shall be removed in a timely manner after a �ood
event.
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Introduction 
Encroachments in the Public Right-of-Way 

 
 
“Right-of-Way” is the area between neighboring properties and includes street 
surfaces, curbs and sidewalk, and also frequently includes additional areas on 
either side of the sidewalk.  The size and configuration of the right-of-way vary 
from street to street, as do the sizes of the actual street surfaces and sidewalks.   
 
Rights-of-way are generally dedicated to the movement of vehicles, pedestrians 
and/or goods.  However, the City of Portland’s transportation policy allows for 
some privately owned structures to be located in the public right-of-way (herein 
referred to as “encroachments”) as long as certain conditions are met.  The most 
fundamental requirement is that encroachments may not impede on the Through 
Pedestrian Zone of the sidewalk corridor.  Table A (see page 7) identifies the 
size and location of the Through Pedestrian Zone for various types of streets. 
 
The City’s Major Encroachment Policy (TRN 8.01) was adopted in June, 1982.  It 
establishes three categories of encroachments: Above Grade (sky bridges, 
arcaded structures), At Grade and Below Grade.  Its primary focus is Above and 
Below Grade structures.  Although it mentions At-Grade encroachments, to 
some, these may be classified as “minor” encroachments.  It provides very minor 
guidance and criteria for approving or allowing these types of At-Grade 
encroachments.   
 
At-Grade encroachments tend to be located within the realm of the sidewalk area 
and not in vehicular travel-ways.  Two documents establish the foundation for the 
design and use of, including encroachments upon, the City’s sidewalks.  The 
Portland Pedestrian Master Plan was created in June, 1998.  The Portland 
Pedestrian Design Guide is a companion document to the Pedestrian Master 
Plan and was also created in June, 1998.  In addition, the City’s Comprehensive 
Plan Goal 12: Urban Design, provides an important framework that will guide 
encroachment decisions.   
 
The following policy statements are excerpts from these documents.  These 
provide guidance regarding encroachments in the public domain. 
 
- Encroachments in the public right of way should not reduce access to 
light and air or the intimate scale that is so much a part of Portland’s 
character. 
 
- The purpose of Portland’s Pedestrian Design Guide is to integrate the 
wide range of design criteria and practices into a coherent set of new 
standards and guidelines that, over time, will promote an environment 
conducive to walking. 
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- Conflicts between the design needs of competing functions should not 
produce conditions that discourage pedestrian travel. 
The public right-of-way houses many transportation activities, including walking, 
bicycling, transit, freight movement and automobile travel.  It harbors the 
hardware, such as traffic signals and street lights, which supports those activities. 
The right-of-way also contains utilities.  Each of these functions has specific 
design needs and constraints.  The variety of functions is administered by people 
in several agencies, both inside and outside the City of Portland.  
 
The following pedestrian design principles represent a set of ideals which 
should be incorporated, to some degree, into every pedestrian 
improvement.  They are ordered roughly in terms of relative importance.  
 
1. The pedestrian environment should be safe. 

Sidewalks, pathways and crossings should be designed and built to be 
free of hazards and to minimize conflicts with external factors such as 
noise, vehicular traffic and protruding architectural elements. 
 

2. The pedestrian network should be accessible to all. 
Sidewalks, pathways and crosswalks should ensure the mobility of all 
users by accommodating the needs of people regardless of age or ability. 
 

3. The pedestrian network should connect to places people want to go. 
The pedestrian network should provide continuous direct routes and 
convenient connections between destinations, including homes, schools, 
shopping areas, public services, recreational opportunities and transit. 
 

4. The pedestrian environment should be easy to use. 
Sidewalks, pathways and crossings should be designed so people can 
easily find a direct route to a destination and delays are minimized. 
 

5. The pedestrian environment should provide good places. 
Good design should enhance the look and feel of the pedestrian 
environment. The pedestrian environment includes open spaces such as 
plazas, courtyards, and squares, as well as the building facades that give 
shape to the space of the street. Amenities such as street furniture, 
banners, art, plantings and special paving, along with historical elements 
and cultural references, should promote a sense of place. 
 

6. The pedestrian environment should be used for many things. 
The pedestrian environment should be a place where public activities are 
encouraged. Commercial activities such as dining, vending and 
advertising may be permitted when they do not interfere with safety and 
accessibility. 

7. Pedestrian improvements should be economical. 
Pedestrian improvements should be designed to achieve the maximum 
benefit for their cost, including initial cost and maintenance cost as well as 
reduced reliance on more expensive modes of transportation. Where 
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possible, improvements in the right-of-way should stimulate, reinforce and 
connect with adjacent private improvements. 

 
-  Enhance Portland as a livable city, attractive in its setting and dynamic in 
its urban character by preserving its history and building a substantial 
legacy of quality private developments and public improvements for future 
generations.  (Comprehensive Plan Goal 12, Urban Design) 
 
- Enhance and extend Portland’s attractive identity. Build on design 
elements, features and themes identified with the City.  Recognize and extend 
the use of City themes that establish a basis of a shared identity reinforcing the 
individual’s sense of participation in a larger community.  (Policy 12.1 - Portland’s 
Character.) 
 

Objectives (only those specifically relating to the pedestrian realm are 
included): 

 
D. Expand the use of street furniture. As new street furniture is needed, 
incorporate Portland design themes into its design. 
 
G. Extend urban linear features such as linear parks, park blocks and 
transit malls. Celebrate and enhance naturally occurring linear features 
such as rivers, creeks, sloughs and ridge-lines. Tie public attractions, 
destinations and open spaces together by locating them in proximity to 
these linear features. Integrate the growing system of linear features into 
the City’s transportation system, including routes and facilities for 
pedestrians, bicyclists and boaters. 
 
I. Encourage the use of materials and a quality of finish work which 
reinforce the sense of this City as one that is built for beauty and to 
last.  Reflect this desire in both public and private development projects. 

 
-  Provide for a pleasant, rich and diverse experience for pedestrians. 
Portland is experienced most intimately by pedestrians.  Recognize that auto, 
transit and bicycle users are pedestrians at either end of every trip and that 
Portland’s citizens and visitors experience the City as pedestrians.  Ensure that 
those traveling on foot have comfortable, safe and attractive pathways that 
connect Portland’s neighborhoods, parks, water features, transit facilities, 
commercial districts, employment centers and attractions.  (Policy 12.4 - Provide 
for Pedestrians.) 
 
 
In most situations, the proposed encroachments must be reviewed by Bureau of 
Transportation staff to ensure that all necessary conditions are met, and a 
“Revocable Encroachment Permit” will be issued.  In some other situations, no 
review or permit is required as long as the necessary conditions are met.  This 
document describes the most common types of encroachments, the necessary 
conditions that must be met, and whether or not a permit must be issued for each 
one. 
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Pre-existing encroachments that have not been recently modified (i.e. within the 
last 1-year period) may be allowed to remain in place as non-conforming 
encroachments, without requiring a review by PBOT or a Revocable 
Encroachment Permit, as long as they are not: (a) deemed to be a safety hazard 
or nuisance, (b) modified, (c) damaged, (d) removed or relocated, and/or (e) the 
subject of a complaint.  PBOT staff will determine whether the encroachment 
meets these conditions and whether it may remain in place without a permit; the 
encroachment shall have no “grandfathered” rights to remain in place.  
Regardless of whether an encroachment meets any or all of these conditions, the 
City Engineer may require a full review of the encroachment, a complete permit 
application, and/or removal of the existing encroachment. 
 
Prior publications from the Bureau of Transportation and additional information 
may be obtained on the internet at http://www.portlandonline.com/transportation.  
Information may also be obtained by calling the Bureau of Transportation at (503) 
823-7002. 
 



 

5 

 Conditions Governing 
Encroachments  

Encroachments in the Public Right-of-Way 

 
 
1. Major Encroachments 
 

All “Major Encroachments” are subject to (and are defined in) 
Transportation Administrative Rule TRN 8.01, Encroachments in the 
Public Right-of-Way.  These “Major Encroachments” include sky bridges; 
building projections or extensions not covered by Title 16, Title 24 or Title 
32; arcades; underground walkways; malls or parking; and other 
structures for the movement of people or goods, excepting items regulated 
as utilities. 

 

2. Encroachments that are not defined as “Major Encroachments” are 
subject to the following general conditions: 

 
a) Unless otherwise indicated in this document, encroachments require a 

Revocable Encroachment Permit, establishing requirements and 
clarifying liability and maintenance obligations. 

 
b) The permittee is responsible for meeting all other applicable City 

Codes and regulations, and for paying any taxes resulting from the 
encroachment. 

 
c) The Revocable Encroachment Permit is issued to the owner of the 

abutting property and runs with the land, unless stated otherwise.  The 
Revocable Encroachment Permit may also be issued, with the abutting 
property owner’s consent, to a business association, a neighborhood 
association, a district coalition, a non-profit organization or a 
government agency.  Reference Chapter 17.44.015.B. 

 
d) Exceptions to the consent requirement will be made where the 

applicant is able to demonstrate underlying fee ownership of the right-
of-way where the encroachment is to be placed.  Reference Chapter 
17.44.015.B. 
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e) Where an encroachment is approved for a public agency and that 

agency has entered into a separate formal agreement with City Council 
that establishes ownership, liability, maintenance, removal, and 
provides a method for tracking the encroachment, a Revocable 
Encroachment Permit is not required. 

 
f) The PBOT Director will evaluate the acceptability of encroachments 

based on adopted policy and regulations, safety, right-of-way usage, 
management and operations, and legal issues.  The City Engineer may 
deny a permit, revoke a permit, or require removal of an encroachment 
at any time, unless otherwise specified in Title 14 or Title 29 of City 
Code, based on their evaluation.  Unless otherwise specified in City 
Code or in the permit, the party responsible for maintenance of the 
right-of-way as specified in Chapter 17.28.020 shall remove the 
encroachment within 30 days, with no liability and at no cost to the 
City. 

 
g) Various types of encroachments are permitted in the Frontage Zone 

and Furnishing Zone of the sidewalk corridor, but encroachments are 
not permitted in the Through Pedestrian Zone.  The PBOT Director has 
the authority to approve or deny an encroachment request based on 
right-of-way management, usage needs and safety concerns, and to 
apply requirements as needed to address such issues. 

 
h) Design Review may be required for any non-standard item planned for 

the right-of-way. 
 

i) It is prohibited for an encroachment to close or preclude public access 
through a right-of-way. 
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Typical Encroachments  
Encroachments in the Public Right-of-Way 

 
This section describes many of the common types of encroachments (not 
considered “Major Encroachments”) and the specific conditions to which each 
must adhere.  Some of these elements refer to requirements to maintain a 
minimum sidewalk corridor width and “Through Pedestrian Zone.”  For these 
requirements, please refer to Table A below: 
 

Sidewalk 
Corridor 

 
Application 

 

 
Recommended Configuration 

 

 
Curb 
Zone 

Furnishing 
Zone 

Through 
Pedestrian 

Zone 

Frontage 
Zone 

15’ 
City Walkways within a Pedestrian District, 
or any street with a right-of-way width of 
80’ or greater. 

0’-6” 4’-0” 8’-0” 2’-6” 

 

Curb 
Zone 

Furnishing 
Zone 

Through 
Pedestrian 

Zone 

Frontage 
Zone 

12’ 
Local Service Streets within a Pedestrian 
District, City Walkways outside of 
Pedestrian Districts, or any street with a 
right-of-way width between 60’ and 79’. 

0’-6” 4’-0” 6’-0” 1’-6” 

 
Curb 
Zone 

Furnishing 
Zone 

Through 
Pedestrian 

Zone 

Frontage 
Zone 

11’ 
Local Service Streets in non-residential 
zones and higher density residential zones 
(R1 through R5) with a right-of-way width 
of less than 60’. 

0’-6” 4’-0” 6’-0” 0’-6” 

 
Curb 
Zone 

Furnishing 
Zone 

Through 
Pedestrian 

Zone 

Frontage 
Zone 

10’ 
Local Service Streets in lower density 
residential zones (R7 through Rf) with a 
right-of-way width of less than 60’. 

0’-6” 4’-0” 5’-0” 0’-6” 

Table A 
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C.1 – Fences 
 
Fences may be allowed within the right-of-way.  The fence must be located so 
that it does not restrict the minimum sidewalk corridor width and must be at least 
1’ away from the Through Pedestrian Zone (see Table A on page 7.)  If the right-
of-way is not wide enough to accommodate these requirements, fences will 
generally not be allowed in the right-of-way. 
 
Also, the height of the fence must meet the Planning and Zoning requirements of 
Title 33, as if it were located on private property.  These requirements vary 
depending on the zoning of the particular property; but generally require that a 
fence may not exceed 3.5’ high in a front-yard setback or 6’ high in a side-yard 
setback.  For more information regarding allowable fence height and setbacks, 
consult with the Bureau of Development Services (Planning & Zoning - 503-823-
7526) prior to beginning construction. 
 
In design districts, fences in the right-of-way may be subject to Design Review. 
 
A Revocable Encroachment Permit Application for the fence should be submitted 
to the Bureau of Transportation, including a site plan and any relevant details to 
clearly demonstrate the proposal.  If it is acceptable, a Revocable Encroachment 
Permit will be issued to the owner of the property to which the encroachment is 
adjacent.  The permit will detail specific maintenance and liability requirements.  
It will also be recorded with the county so that the permit will run with the land, 
and therefore any future owners will also be bound by the permit conditions.  The 
applicant will be required to pay a permit fee as well as a county recording fee, 
as per Title 17 of the City Code. 
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C.2 - Retaining Walls 
 
Private retaining walls may be allowed within the right-of-way.  The retaining wall 
must be located so that it does not restrict the minimum sidewalk corridor width 
and must be at least 1’ away from the Through Pedestrian Zone (see Table A on 
page 7.)  If proposed on a street without sidewalks, it must not impede traffic or 
the safety of pedestrians, and should be located clear of the Through Pedestrian 
Zone’s future location. 
 
Some retaining walls will require a structural review.  Walls that exceed 4’ in 
height, measured from the bottom of the footing to the top of the wall, as well as 
any retaining wall that is affected by the weight of an adjacent slope, nearby 
driveway or structure, will require a structural review by Bureau of Transportation 
staff. 
 
In design districts, retaining walls in the right-of-way may be subject to Design 
Review. 
 
A Revocable Encroachment Permit Application for the retaining wall should be 
submitted to the Bureau of Transportation, including a site plan and any relevant 
details to clearly demonstrate the proposal.  If the wall requires a structural 
review, calculations prepared by a licensed engineer shall also be submitted.  If it 
is acceptable, a Revocable Encroachment Permit will be issued to the owner of 
the property to which the encroachment is adjacent.  The permit will detail 
specific maintenance and liability requirements.  It will also be recorded with the 
county so that the permit will run with the land, and therefore any future owners 
will also be bound by the permit conditions.  The applicant will be required to pay 
a permit fee as well as a county recording fee, as per Title 17 of the City Code.  If 
a structural review of the retaining wall is required, additional review fees will also 
be assessed based upon the complexity of the review. 
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C.3 - Stairs and Hand Railings 
 
Stairs and hand railings may be allowed within the right-of-way.  The stairs and 
hand railings shall be located so that they do not restrict the minimum sidewalk 
corridor width and must be at least 1’ away from the Though Pedestrian Zone 
(see Table A on page 7.) 
 
Stairs and railings should be constructed so as to comply with Building Code and 
other applicable regulations, as if they were being constructed on private 
property.  If the stairs exceed the allowance of the International Building Code 
(IBC 3202.2.1) (i.e., project more than 12” into the public right-of-way), then a 
building code appeal is also necessary. 
 
In design districts, stairs and hand railings in the right-of-way may be subject to 
Design Review. 
 
A Revocable Encroachment Permit Application for the stairs and/or railings 
should be submitted to the Bureau of Transportation, including a site plan and 
any relevant details to clearly demonstrate the proposal.  If it is acceptable, a 
Revocable Encroachment Permit will be issued to the owner of the property to 
which the encroachment is adjacent.  The permit will detail specific maintenance 
and liability requirements.  It will also be recorded with the county so that the 
permit will run with the land, and therefore any future owners will also be bound 
by the permit conditions.  The applicant will be required to pay a permit fee as 
well as a county recording fee, as per Title 17 of the City Code. 
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C.4 - Irrigation Systems 
 
Private property owners may install certain elements of an irrigation system in the 
public right-of-way.  Only non-pressurized plastic feeder lines and sprinkler 
heads are allowed in the right-of-way.  No other part of the irrigation system, 
such as control valves and back-flow preventers, may be located within the right-
of-way.  All parts of the irrigation system must be buried a minimum of 12” below 
grade, except for sprinkler heads.  Sprinkler heads must be flush with the 
surrounding surface when not in use, and should be oriented so as to limit the 
distribution of water to the landscaped areas.  Feeder lines beneath the sidewalk 
shall be installed perpendicular to the sidewalk.  The abutting property owner is 
responsible for installation in a manner that does not interfere with street trees, 
utilities, sidewalks, or other public infrastructure. 

 
The adjacent property owner is responsible for any damage to the irrigation 
system caused by repair, replacement or installation of any utility systems, street 
or sidewalk facilities or any other permitted right-of-way work. 
 
As described above, private irrigation systems do not require any permit from the 
Bureau of Transportation.  A Revocable Encroachment Permit Application does 
not need to be submitted, and no review of the proposal will be performed by City 
staff.  However, if any portion of a driveway approach, sidewalk or curb is 
damaged or replaced in the process of installing the irrigation system, then a 
right-of-way permit will be required as usual.  Any concrete work in the public 
right-of-way requires a standard right-of-way construction permit. 
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 C.5 – Landscaping 
 
Low-growing landscaping, such as grass and other ground cover, installed and 
maintained by the abutting property owner may be allowed within the right-of-
way.  Landscaping installed in the portion of right-of-way for which the abutting 
property owner is responsible and which complies with Title 29 of the City Code 
does not require a permit.  Such landscaping must not be allowed to become a 
nuisance, as per Title 29.  Landscaping that meets these requirements does not 
require any sort of application or city review, and no Revocable Encroachment 
Permit will be issued. 
 
Landscaping in the public right-of-way must not be allowed to become a safety 
hazard by obscuring the visibility of drivers, bicyclists or pedestrians.  As per Title 
16 of the City Code, the City Traffic Engineer has the authority to require the 
removal or pruning of any such hazardous vegetation. 
 
Landscaping installed in traffic islands or other areas for which the permittee is 
not normally responsible for maintenance does require a Revocable 
Encroachment Permit.  This type of proposal should be submitted to the Bureau 
of Transportation for review, and if approved, a revocable encroachment permit 
will be issued to an insured neighborhood or business association. 
 
This type of landscaping does not include trees in the public right-of-way.  Trees 
planted in the right-of-way require a separate permit from the Urban Forestry 
Division of the Portland Parks Bureau. 
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C.6 - Structural Driveways 
 
Structures connecting to and providing access from a parking facility to a public 
street may be allowed within the right-of-way when there is a grade differential 
between the public right-of-way and private property.  Such structures will require 
structural review by Bureau of Transportation staff. 
 
A Revocable Encroachment Permit Application for the structural driveway should 
be submitted to the Bureau of Transportation, including a site plan, engineered 
calculations and any relevant details to clearly demonstrate the proposal.  If it is 
acceptable, a Revocable Encroachment Permit will be issued to the owner of the 
property to which the encroachment is adjacent.  The permit will detail specific 
maintenance and liability requirements.  It will also be recorded with the county 
so that the permit will run with the land, and therefore any future owners will also 
be bound by the permit conditions.  The applicant will be required to pay a permit 
fee as well as a county recording fee, as per Title 17 of the City Code.  An 
additional review fee will also be assessed for the structural review of the 
driveway, based upon the complexity of the review. 
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C.7 - Bollards and Barricades   
 
Bollards and/or barricades are generally not allowed in the public right-of-way – 
they are only allowed with the prior approval of the City Engineer and the City 
Traffic Engineer.  Proposals for bollards and/or barricades in the right-of-way 
should be submitted to the Bureau of Transportation, along with a Revocable 
Encroachment Permit Application, and will be reviewed on a case-by-case basis.  
If they are allowed, a Revocable Encroachment Permit will be issued to the 
responsible party, and will detail case-specific conditions and requirements.  
 
In design districts, bollards or barricades in the right-of-way may be subject to 
Design Review. 
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C.8 - Temporary Shoring 
 
Piles and anchors placed within the right-of-way under tension for the purpose of 
temporary building shoring may be allowed.  All components of the shoring 
system in the right-of-way that are less than 5’ below the ground surface must be 
permanently removed upon completion.  Any components of the system within 
the right-of-way that are greater than 5’ deep and will remain in place must be 
permanently detensioned upon completion.  The proposed shoring system will be 
reviewed for any conflicts with existing utilities and will also require a structural 
review.  Liability insurance meeting the Bureau of Transportation’s requirements 
for street and sidewalk use permits is required until all permanent detensioning 
and all permanent removal of components is complete. 
 
A Revocable Encroachment Permit Application for the shoring should be 
submitted to the Bureau of Transportation, including drawings and engineered 
calculations.  If it is acceptable, a Revocable Encroachment Permit will be issued 
to the owner of the property to which the shoring is adjacent.  The permit will 
detail specific maintenance and liability requirements.  It will also be recorded 
with the county so that the permit will run with the land, and therefore any future 
owners will also be bound by the permit conditions.  The applicant will be 
required to pay a permit fee as well as a county recording fee, as per Title 17 of 
the City Code.  An additional review fee will also be assessed for the structural 
review of the shoring system, based upon the complexity of the review. 
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C.9a - Vault Openings 
 
Vault openings within the right-of-way to a vaulted basement or a facility in a 
vaulted basement may be allowed, as described here.  The vault opening must 
be within the furnishing zone of the sidewalk corridor and flush with the 
surrounding surface.  It may not interfere with public use of the right-of-way, the 
placement of street trees or public and franchise utilities.  The vault opening must 
meet all ADA requirements and the material and construction requirements of the 
City Engineer.  See Code Chapter 24.65 for additional regulations. 
 
This section does not pertain to utility vaults permitted under the City’s franchise 
agreement. 
 

 
 
 
 
 
 

C.9b - Vault Vents 
 
Intake and exhaust vents or other facilities releasing gases or providing 
ventilation from vaulted structures or facilities located within vaulted basements 
are prohibited within the right-of-way.  
 
This section does not pertain to utility vaults permitted under the City’s franchise 
agreement. 
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C.10 – Signs 

 
The City Engineer does not have authority to allow the encroachment of private 
signs in the public right-of-way.  The City Traffic Engineer has authority to install 
and regulate signs in the right-of way for certain guidance, traffic and 
transportation functions as defined in Title 16 of the City Code.  These may 
include delineating Neighborhood Associations, delineating Business Districts 
and identifying political boundaries, as well as those functions otherwise meeting 
the requirements of the City Traffic Engineer. 
 
Signs as defined in Title 32 of the City Code, Signs and Related Regulations, are 
allowed within the right-of-way only as described in that code section.  These 
regulations are reviewed and enforced by the Bureau of Development Services.  
Furthermore, where requested modifications or adjustments for signs over the 
right-of-way allowed under Title 32 would interfere with management or use of 
the right-of-way, the City Engineer or City Traffic Engineer may deny the 
adjustment or modification. 
 
 
 
 
 
 

 
 



 

18 

C.11 – Public Art 

 
Public art, either as its own structure or as treatment to a surface in the right-of-
way, may be allowed subject to approval through the Regional Arts and Culture 
Council (RACC).  In addition, public art is subject to approval by the City 
Engineer or City Traffic Engineer for location and safety considerations.  Public 
art is placed within the public right-of-way through the Art on the Street Program 
or as part of the 2 percent contribution on capital projects.  All public art is owned 
by the City and maintained by RACC through contract; privately owned structures 
containing art are not allowed in the public right-of-way. 
 
A proposal for an artistic installation in the public right-of-way should first be 
made to RACC.  Upon their approval, a Revocable Encroachment Permit 
Application for the public art should be submitted by RACC to the Bureau of 
Transportation, including a site plan and any relevant details to clearly 
demonstrate the proposal.  A Revocable Encroachment Permit will be issued to 
the artist or contractor for construction.  The applicant will be required to pay a 
permit fee, as per Title 17 of the City Code. 
 
Public art in the right-of-way approved by RACC is exempt from Historic Review 
and Design Review.  
 
Bicycle racks approved as art racks are not subject to this section.  (See “Bicycle 
Racks” section below.) 
 
 

 



 

19 

C.12 – Public Memorials, Historic Markers and Plaques 
 
In limited circumstances, public memorials, historic markers and plaques may be 
approved subject to review and approval of the City Engineer and City Attorney.  
Generally speaking, the language must represent the City’s interest.  Proposals 
for this type of installation in the right-of-way should be submitted to the Bureau 
of Transportation, along with a Revocable Encroachment Permit Application, and 
will be reviewed on a case-by-case basis.  If approved, a Revocable 
Encroachment Permit will be issued to the responsible party, and will detail case-
specific conditions and requirements.  
 
In design districts, this type of encroachment may be subject to Design Review. 
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C.13 - ‘Intersection Repair’ Projects 

 
The City Engineer may allow the installation of structures that are part of an 
approved 'Intersection Repair' project.  Reference Ordinances 175937 and 
172207, and also Portland Policy Document TRN-2.04.  The structure may be 
considered only after having met the project requirements as defined by the City 
Engineer and the City Traffic Engineer.  Examples of structures which may be 
considered for approval include benches, arbors, trellises, walls, bulletin boards 
and kiosks. 
 
A Revocable Encroachment Permit Application for the proposed project should 
be submitted to the Bureau of Transportation, including a site plan and any 
relevant details to clearly demonstrate the proposal.  If it is acceptable, a 
Revocable Encroachment Permit may be issued to either the adjacent property 
owner or to the appropriate neighborhood association.  If the permit is issued to 
the adjacent property owner, then the permit will be recorded with the county, so 
that the permit will run with the land to any future owners.  If the permit is issued 
to a neighborhood association, then the permit will be personal to the 
neighborhood association and they must have and maintain proper liability 
insurance.  The permit will detail maintenance and liability requirements that will 
be vary based on the specific proposal.  No fee will be assessed for the 
encroachment permit, although a county recording fee may be assessed if 
necessary, as per Title 17 of the City Code.  Depending on the specific proposal, 
a structural review may also be required by the office of the City Engineer, and 
may potentially add structural review fees. 
 
In design districts, ‘Intersection Repair’ projects in the right-of-way may be 
subject to Design Review.   
 
Art and signs are not approvable through this process. 
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C.14 - Bicycle Racks 
 
Public bicycle racks are allowed in the right-of-way through a bicycle rack permit 
from the City Engineer or City Traffic Engineer.  Public bicycle racks are owned 
and maintained by the City of Portland.  Requests to have publicly owned and 
maintained bicycle racks installed in a particular location may be made by phone 
to 503-823-CYCL (503-823-2925.) 
 
Privately owned and non-standard bicycle racks are allowed in the right-of-way 
under the terms as described in the Administrative Rule for Art Racks.  
Reference TRN 10.09.  
 
Private development may meet Title 33 bicycle parking requirements within the 
right-of-way subject to the Administrative Rule for the Bicycle Parking Fund.  
Reference TRN 5.02, Title 17.28.065.C, and Title 33.266.220.A.2.d.  
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C.15 – Benches 
 
Privately owned benches for public use may be allowed in the right-of-way within 
the furnishing zone.  A proposal for the bench should be submitted to the Bureau 
of Transportation, along with a Revocable Encroachment Permit Application.  A 
Revocable Encroachment Permit will be issued to either the adjacent property 
owner or an appropriate neighborhood association.  For this type of street 
furniture, offering a public benefit, the Revocable Encroachment Permit may be 
issued without assessment of the full permit fee.  If the permit is issued to an 
adjacent property owner, then the permit will be recorded with the county and the 
applicant will be required to pay the necessary recording fee.  If the permit is 
issued to a neighborhood association, then the permit will be personal to that 
association, and they will be required to have and maintain proper liability 
insurance. 
 
In design districts, benches in the right-of-way may be subject to Design Review. 
 
Benches containing advertising must be approved, owned and maintained by Tri-
Met. Reference Chapter 17.44.030.   In this instance, a permit for the bench is 
issued to Tri-Met. 
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C.16 - Transit Shelters 
 
Transit shelters owned by Tri-Met and Portland Streetcar may be allowed in the 
right-of-way only under agreement adopted by City Council.  Siting is regulated 
by agreement between Tri-Met or Portland Streetcar and the City. 
 
In design districts, transit shelters in the right-of-way may be subject to Design 
Review. 
 
Shelters containing advertising must be approved, owned and maintained by Tri-
Met. Reference Chapter 17.44.030. 
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C.17 - Garbage Receptacles 
 
Permanent garbage receptacles for use by the general public may be allowed in 
the right-of-way.  The garbage receptacle may not be greater than 3 feet in width 
and 4 feet in height, and must fit within the Frontage Zone or the Furnishing Zone 
of the sidewalk corridor.  The garbage receptacle should not be easily movable.  
The owner must provide garbage removal service at the minimum frequency 
needed to keep the garbage receptacle from overflowing or developing odor 
problems, and must maintain the garbage receptacle with regard to vandalism, 
sanitation and physical condition. 
 
A proposal for the garbage receptacle should be submitted to the Bureau of 
Transportation along with a Revocable Encroachment Permit Application.  A 
Revocable Encroachment Permit will be issued to either the adjacent property 
owner or an appropriate neighborhood association.  For this type of street 
furniture, offering a community benefit, the Revocable Encroachment Permit will 
be issued with no permit fee; however, if the permit is issued to an adjacent 
property owner, then the permit will be recorded with the county and the 
applicant will be required to pay the necessary recording fee.  If the permit is 
issued to a neighborhood association, then the permit will be personal to that 
association, and they will be required to have and maintain proper liability 
insurance. 
 
The garbage receptacle may not be used for business purposes. 
 
In design districts, garbage receptacles in the right-of-way may be subject to 
Design Review. 
 
Garbage receptacles and dumpsters used for private use are not included as part 
of this policy, and are not allowed in the public right-of-way.  Reference the final 
report from the Containers in the Right-of-Way (CROW) Work Group dated 
September 13, 2007.  Information about the CROW work group is available on 
the Bureau of Planning and Sustainability’s web site: 
 http://www.portlandonline.com/osd/index.cfm?c=45762& 
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C.18 - Planter Boxes 
 
(a) Planter boxes in the “Frontage Zone” (adjacent to buildings) 

 
Planter boxes are allowed in the Frontage Zone of the public right-of-way 
(between the sidewalk and the building) without a permit, if meeting general 
guidelines as described here.  The planter box should not be greater than 8 feet 
in length and 3 feet in height, and should fit entirely within the Frontage Zone of 
the sidewalk corridor.  The planter box should be movable and, in combination 
with other planter boxes, should take up no more than 30% of the length of the 
building frontage.   
 
Under these general guidelines (in the Frontage Zone), no application or city 
review is required, nor will a permit be issued.  It is important to remember that, 
whether or not a review has been performed or a permit has been issued, the 
adjacent property owner remains responsible for maintenance of any such 
encroachments and retains liability for any damage that may occur as a result of 
the encroachment.  Permission for these encroachments to exist in the right-of-
way may be revoked at any time and for any reason that the City Engineer 
deems to be in the interest of the City.  Upon written notice of such revocation, 
the adjacent property owner shall remove any such structure from the public 
right-of-way and return the street area in which the structure was located to the 
satisfaction of the City Engineer. 
 
In design districts, planter boxes in the right-of-way may be subject to Design 
Review. 
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Planter Boxes (continued) 

 
(b) Planter boxes in the “Furnishing Zone” (between the curb and the sidewalk) 
 
Planter boxes may be allowed in the Furnishing Zone of the public right-of-way 
(between the curb and the sidewalk) if meeting the following general guidelines. 
 
In Furnishing Zones  wider than four feet, planter boxes: 
 

• Should be located two (2) feet from the curb face. 
 
• Should be located one (1) foot from the Through Pedestrian Zone, which 

is the concrete sidewalk in most cases. 
 
• Should not exceed ten (10) feet in length. 
 
• Should maintain four (4) feet of separation between adjacent planter 

boxes. 
 

In Furnishing Zones four feet wide or narrower, planter boxes: 
 

• May be constructed with no separation from the curb and the Through 
Pedestrian Zone. 

 
• Should not exceed four (4) feet in length. 

 
• Should maintain ten (10) feet of separation between adjacent planter 

boxes. 
 
Regardless of Furnishing Zone width: 

 
• Planter boxes (raised beds or pots) should not exceed eighteen (18) 

inches in height. 
 
• Landscaping and soil within the planter box should not exceed thirty (30) 

inches in height (as measured from the top of the curb) when located 
within twenty-five (25) feet from an intersection. 

 
• Planter boxes should be located a minimum of five (5) feet from any utility 

or apparatus (street lights, utility poles, water meters, fire hydrants, etc.) 
(to allow access and maintenance by the utility.) 

 
• Planter boxes should not be located within the drip line of any street tree 

(to protect the health of the tree.) 
 



 

27 

Planter Boxes (continued) 

 
(b) Planter boxes in the “Furnishing Zone” (continued) 
 
Under the parameters of these general guidelines (in the Furnishing Zone), no 
application or city review is required, nor will a permit be issued.  It is important to 
remember that, whether or not a review has been performed or a permit has 
been issued, the adjacent property owner remains responsible for maintenance 
of any such encroachments and retains liability for any damage that may occur 
as a result of the encroachment.  Permission for these encroachments to exist in 
the right-of-way may be revoked at any time and for any reason that the City 
Engineer deems to be in the interest of the City.  Upon written notice of such 
revocation, the adjacent property owner shall remove any such structure from the 
public right-of-way and return the street area in which the structure was located 
to the satisfaction of the City Engineer. 
 
In design districts, planter boxes in the right-of-way may be subject to Design 
Review. 
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C.19 - Tree Tubs 
 
Tree tubs may be allowed in the right-of-way within the Furnishing Zone to meet 
street tree requirements when tree wells are not possible.  Tree tubs within the 
furnishing zone must be located at least 2 feet from the curb face, at least 1 foot 
from the Through Pedestrian Zone, and must not impede access from the 
Through Pedestrian Zone to parked vehicles or the street.  The tree tub should 
not be easily movable.  The tree tub must be maintained and may not become a 
nuisance.  Reference Chapter 17.52.050. 
 
In design districts, tree tubs in the right-of-way may be subject to design review 
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C.20 - Loading Docks 
 
Loading docks in the public right-of-way are generally discouraged.  They may be 
allowed in the River District per the River District Right-of-Way Standards (2004), 
or in other districts with similar adopted standards.  They may be considered on a 
case-by-case basis in industrial areas of the city where they do not significantly 
conflict with traffic operations, safety or existing or future pedestrian facilities.  
Docks are considered only with approval from the City Traffic Engineer. 
 
Docks extending from a building face into the right-of-way are private structures; 
however, accessibility by the public may be required.  Docks are considered 
accessory to private buildings and fall under ADA building regulations.  However, 
where the dock will provide through pedestrian access in lieu of a public 
sidewalk, the City Engineer will apply ADA requirements in order to provide a 
higher level of accommodation.  Since docks are allowed in the right-of-way 
under a Revocable Encroachment Permit, they cannot serve as the required 
building ADA access. 
 
Docks may be allowed when they are in compliance with the River District Right-
of-Way Standards (2004) and requirements as described herein.  Docks 
extending into the right-of-way are discouraged except on NW 13th Avenue 
between West Burnside Street and NW Raleigh Street, and NW 15th Avenue 
between NW Glisan Street and NW Savier Street.  In these locations, requests 
are evaluated based on traffic operations, safety, pedestrian facility requirements 
and the purpose they serve regarding loading. 
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Loading Docks (continued) 
 

(1) NW 13th Avenue, between West Burnside Street and NW Raleigh Street 
 

(a)  Existing docks in private use may be retained in private use if 
previously permitted as such, no modifications are proposed, and the 
City Engineer chooses not to revoke the existing permit to 
accommodate transportation or other right-of-way functions.  

 
(b) Existing docks being renovated for purposes other than vehicle 

loading, but as determined by the City Engineer are not able to serve 
as a through pedestrian access, must be open to the public right-of-
way across one full end. 

 
(c) Existing docks proposed for renovation, modification or reconstruction, 

and new docks, when for uses other than vehicle loading, shall be 
rebuilt to serve as a through public pedestrian facility including entries 
the full width of the dock on each end, a minimum 6-foot clear zone 
the length of the dock, and ADA accessibility on at least one end.  
Docks shall be modified or reconstructed to a minimum average height 
of at least 18 inches. 

 
(d) Existing docks proposed for renovation, modification or reconstruction, 

when for vehicle loading purposes, do not need to provide through 
pedestrian access. 

 
(2) NW 15th Avenue, between NW Glisan Street and NW Savier Street 

 
(a) Existing docks proposed for renovation, modification or reconstruction, 

or new docks, when for uses other than vehicle loading, shall be 
rebuilt to serve as a through public pedestrian facility including entries 
the full width of the dock on each end, a minimum 6-foot clear zone 
the length of the dock, and ADA accessibility at each end. 

 
(b) Existing docks proposed for renovation, modification or reconstruction, 

when for vehicle loading purposes, do not need to provide through 
pedestrian access. 

 
 

In design districts, docks extending into the right-of-way may be subject to 
Design Review. 
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C.21 - Private (Non-Franchised) Utilities 

 
Private sanitary sewers, storm drains, water facilities, monitoring manholes and 
other private utility facilities are not allowed in the right-of-way except as 
described here. 
 
Private storm connections, such as rain drains to the curb, outfalls to existing 
roadside ditches and connections to storm sewers or combination sewers as 
allowed per the Bureau of Environmental Service’s (BES) Rules of Connection 
are permitted without an encroachment permit.  This includes connections from 
private storm water planter boxes located on private property. 
 
Private swales and private sump/sed systems may be permitted only with BES 
approval and a Revocable Encroachment Permit detailing the maintenance 
requirements.  In these limited situations, the Bureau of Environmental Services 
must agree to be a “co-issuer”, or in some cases a “co-permittee”, on the 
Revocable Encroachment Permit, ensuring that the stormwater system is 
appropriate and that emergency maintenance service will be available to these 
facilities at all times.  
 
Permitting of private stormwater and sanitary facilities are subject to change.  
Contact the PBOT Development Review Manager for the latest requirements. 

 

 

 
 

C.22 - Electrical Vehicle Charging Stations 
 
Privately owned and maintained electrical vehicle charging stations may be 
allowed in the public right-of-way through a separate policy, currently under 
development.  Contact the Portland Bureau of Transportation (503)-823-7002 or 
www.portlandoregon.gov/transportation) for most current information. 
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C.23 - Electrical Outlets for Street Tree Lights 
 
Electrical outlets may be allowed when installed in tree wells for the purpose of 
powering temporary festive lights placed in street trees only when within 
recognized business districts.  The outlet must be located at or below sidewalk 
grade so as not to constitute a tripping hazard, and must be placed so as not to 
restrict tree growth or damage the tree.  The outlet must be supplied through a 
conduit with a power cut-off switch at the property line.  The conduit shall run 
perpendicular to the curb and sidewalk and must be marked with locator tape for 
future underground work.  Only Level 1 power is allowed – no Level 2 or Level 3 
power may be used for these purposes in the public right-of-way.  The applicant 
is required to become a member of the Oregon Utility Notification Center One-
Call system.  Proof of participation in One-Call is required for as long as the 
conduit remains. 
 
A proposal for the placement of the electrical outlets should be submitted to the 
Bureau of Transportation along with a Revocable Encroachment Permit 
Application.  A Revocable Encroachment Permit will be issued to the adjacent 
property owner, and will be recorded with the county so that the permit will run 
with the land.  The applicant will be required to pay a permit fee as well as a 
county recording fee, as per Title 17 of the City Code. 
 
Additionally, a separate permit is required from the Urban Forestry Division of the 
Portland Parks Bureau in order to install lights in trees.  For specific conditions 
and more information, reference Parks Administrative Rule PRK-2.02 or contact 
the Urban Forestry Division at (503) 823-4489 or online at: 
http://www.portlandoregon.gov/parks. 
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C.24 - Sidewalk Cafés 
 
Sidewalk Cafés may be allowed in the public right-of-way, administered through 
a separate permitting process.  Reference Portland City Code Chapter 17.25 and 
Portland Policy Document TRN-10.04.  The Sidewalk Café program, 
administered by the Bureau of Transportation, allows bars, restaurants and cafés 
to place tables and chairs in the sidewalk area for the purpose of serving food 
and beverages to their patrons.  These cafés, when properly applied, add 
vibrancy and diversity to Portland’s commercial streets.  There are limitations 
placed on the size and location of the café area located in the public right-of-way.  
For more information regarding the Sidewalk Café program, call (503) 823-7002 
or visit www.portlandoregon.gov/transportation. 
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C.25 - Vending Carts 
 
Vending Carts may be allowed in the public right-of-way and are administered 
through a separate permitting process.  Reference Portland City Code Chapter 
17.26 and Portland Policy Document TRN-10.05.  The Vending Cart program is 
administered by the Bureau of Transportation and allows certain types of goods 
and services to be sold in the public right-of-way.  The goods or services must be 
sold from an approved cart, and limitations are placed on the location of the cart 
to allow sidewalk use to be accommodated in the public right-of-way.  For 
additional information regarding the Vending Cart program, call (503) 823-7002, 
or visit http://www.portlandonline.com/transportation/sidewalkvending. 
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C.26 - Street Banners 
 
The City periodically receives requests to place banners in the right-of-way for 
the purpose of identifying a neighborhood or public charitable event.  Permits are 
issued for three types of banners placed on one of three types of structures: 
street light poles, utility poles or Transit Mall banner standards.  This section 
applies to banners that hang over the public right-of-way, affixed to utility poles.  
For information on Transit Mall banner standards, refer to Portland City Code 
Chapter 17.45.  Permits for hanging banners on street lights are issued by the 
Signals and Street Lighting Division (503.823.5185.) 
 
For cross-street banners outside the Transit Mall, the banner must meet the 
following conditions: 
 
• Cross-street banners may be used for the purpose of identifying a 

neighborhood event or a public charitable event only. 
 
• Cross-street banner permits are issued to recognized neighborhood 

associations, district neighborhood coalitions and non-profit agencies only.  
There is no fee for a cross-street banner permit to such an agency. 

 
• A cross-street banner may be in place for a maximum of four weeks and must 

be installed in the vicinity of the neighborhood or public charitable event it is 
announcing. 

 
• Banner layout, design and location must be approved by the City Engineer. 
 
• Logos of commercial supporters who help defray the cost of a banner must fit 

within a square that is no more than half the height of the banner. 
 
• Installation of cross-street banners is not allowed at intersections, in 

underground wiring districts or on City street light or traffic signal poles. 
 
• Banners shall be installed with the bottom of the banner a minimum of 18 feet 

above the travel way and a minimum of 10 feet above the sidewalk area. 
 
• The banner shall be fabricated with crescent shaped slots held closed with a 

small piece of material or thread, which will blow open if a wind gust hits the 
banner, or some other equivalent means of reducing wind loading. 

 
• The banner must be attached to a 3/8" or larger steel support cable strung 

between cable mounts.  All banners must be hemmed, fitted with grommets 
and attached to the steel support cable with a 5/16" or larger nylon rope. 

 
• Liability insurance shall be provided by one of the recognized neighborhood 

associations/district neighborhood coalitions or by a non-profit agency. 
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Street Banners (continued) 

 
To apply for a cross-street banner, submission of the following is required: 
 
• A letter requesting a cross-street banner permit, which includes a description 

of the event, the requested location, dates the cross street banner will be in 
place, contact person and phone number. 

 
• Information on the banner including the layout, design, text, construction, 

and method of hanging the banner. 
 
• Letter of authorization from the owner of the structure(s) to which the banner 

will be mounted. 
 
• Liability insurance certificate and additional insured form that meet City of 

Portland Bureau of Transportation insurance requirements. 
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C.27 - Other Structures in the Public Right-of-Way 
 
Proposals for other, less typical structures in the public right-of-way will be 
considered on a case-by-case basis.  The following criteria identify general 
location and placement restrictions.  The encroachment should be located: 

 
(1) Outside of the Through Pedestrian Zone 
(2) Outside of the Sidewalk Corner Obstruction-Free Area 
(3) Outside of any Bus Zone 
(4) Minimum 2’ from the curb face 
(5) Minimum 5’ from fire hydrants 
(6) Minimum 3’ from utility, light or signal poles, guy wires and driveways 

 

In addition, the location and placement must not compromise transportation 
safety (sight distance, visibility, object hazard), ADA requirements or interfere 
with City maintenance functions. 
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Encroachments and    
Building Projections 

Encroachments in the Public Right-of-Way 

 
 
 

This section describes specific types of encroachments and building projections 
that are defined by the International Building Code (IBC.)  All building projections 
that encroach into the right-of-way and that meet Chapter 31 and Chapter 32 of 
the IBC and the following requirements may be allowed without an encroachment 
permit, unless otherwise specified herein. 
 
(1) The Conditions Governing Encroachments in the Public Right-of-Way (see 

pages 4-5) apply to permitted building projections as defined by the 
International Building Code. 

 
(2) IBC does not differentiate between alleys and streets.  It is Portland Bureau 

of Transportation policy that no projections are allowed in alleys. 
 
(3) IBC categorizes building projections into four categories: 
 

(a) 0’ (at-grade) and below 
(b) 0’ to 8’ above-grade 
(c) 8’-15’ above-grade 
(d) 15’ or more above-grade 

 
IBC Chapter 32 states that encroachments 15’ or more above grade shall 
not be limited; however, the Bureau of Transportation requires that building 
projections 15’ or more above grade comply with the IBC regulations for 
encroachments that are 8’-15’ above-grade. 
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D.1 - IBC Section 3202.1 – Encroachments Below Grade 
 
“Encroachments below grade shall comply with Sections 3202.1.1 through 
3202.1.3.” 
 
3202.1.1 – Structural support.  A part of a building erected below grade that is 
necessary for structural support of the building or structure shall not project 
beyond the lot lines, except that the footings of street walls or their supports 
which are located at least 8 feet (2438 mm) below grade shall not project more 
than 12 inches (305 mm) beyond the street lot line. 
 
PBOT policy makes no changes to Section 3202.1.1.  No encroachment permit is 
necessary for structural supports that meet these building code requirements. 
 
3202.1.2 – Vaults and other enclosed spaces.  The construction and utilization 
of vaults and other enclosed space below grade shall be subject to the terms and 
conditions of the authority or legislative body having jurisdiction. 
 
Vaults and other enclosed below-grade spaces may be allowed within the right-
of-way with a Revocable Encroachment Permit, a lease if conditions warrant it, 
and a building code appeal granted by the Bureau of Development Services.  
The building section within the right-of-way must be designed to be severable 
from the main building and the structural support for the building above grade 
must meet IBC 3202.1.1.  No projections are allowed beyond the curb line.  A 
minimum of 5’ of clearance is required from the street gutter grade to the top of 
the building lid.  It is the applicant’s responsibility to demonstrate that no conflict 
will exist with street trees, streetlights, signals, ADA ramps or any other item 
constructed within the right-of-way permitted through the Public Works Permit. 
 
A Revocable Encroachment Permit for the vault or other enclosed structure must 
be issued before the building code appeal to the Bureau of Development 
Services will be granted.  The building code appeal submitted to the Bureau of 
Development Services must include a demonstration and statement from the 
structural engineer of record that the main building structure will meet all of the 
necessary structural requirements and remain stable under gravity, lateral, soil 
and flood loads if the projection is removed.  The proposed design should clearly 
delineate the extent of the projection, both in plan view and in section view.  The 
Revocable Encroachment Permit from the Bureau of Transportation must be 
included with the building code appeal.  A revocable encroachment permit should 
also be issued for existing unpermitted vaulted basements upon being modified. 
 
Vaulted and other enclosed structures extending beyond the curb line are 
considered a “Major Encroachment”.  They are only allowed on a limited basis, 
are strongly discouraged and must be approved by City Council.  See 
Transportation Administrative Rule TRN 8.01, Encroachments in the Public 
Right-of-Way, for more information on “Major Encroachments.” 
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3202.1.3 – Areaways.  Areaways shall be protected by grates, guards or other 
approved means. 
 
Areaways may be allowed in the public right-of-way.  The areaway must be 
contained entirely within the building Frontage Zone and must be protected by 
grates, guards or other approved means meeting ADA requirements and IBC 
regulations.  The areaway requires a Revocable Encroachment Permit, issued to 
the adjacent property owner.  Areaways will be reviewed on a case-by-case 
basis.  It is the applicant’s responsibility to demonstrate the need for the areaway 
versus other means contained on private property. 
 
A proposal for the areaway should be submitted to the Bureau of Transportation, 
along with a Revocable Encroachment Permit Application.  If acceptable, a 
Revocable Encroachment Permit will be issued to the adjacent property owner.  
The applicant will be required to pay a permit fee, as well as a county recording 
fee, as required by Title 17 of the City Code. 
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D.2 – IBC Section 3202.2 – Encroachments above grade  
and below 8’ in height 

 
Encroachments into the public right-of-way above grade and below 8’ (2438 mm) 
in height shall be prohibited except as provided for in Sections 3202.2.1 through 
3202.2.3.  Doors and windows shall not open or project into the public right-of-
way. 
 
Doors or windows that open or swing out into the right-of-way less than 8’ above 
the sidewalk surface are only allowed under certain circumstances and require a 
revocable encroachment permit.  The door must meet one of the two following 
conditions: 

 
(1) The door is used solely for access to an on-site garbage receptacle or utility 

room.  The door or gate must be operated solely from the outside.  The 
door must automatically return to the closed position except when it is flush 
and latched to the building wall. 
 

-or- 
 

(2) The door is used solely as an emergency exit.  The door must have no 
exterior hardware and must be connected to an audible alarm, which shall 
be operational at all times, to alert passersby when the door is being 
opened.  The door is to be signed as an “emergency exit only”. 

 
 
Security gates that swing into the right-of-way at recessed doorways also require 
a revocable encroachment permit and must meet both of the following conditions: 
 
(1) The gate opens independently of the door. 

 
-and- 

 
(2) The gate is locked in the open position at the start of the day and is closed 

at the end of the day.  PBOT will not permit gates that are designed to be 
opened and closed throughout the day. 

 
Door or window projections that do not meet the requirements of IBC Chapter 32 
will require a building code appeal to the Bureau of Development Services.  A 
Revocable Encroachment Permit for the door or window projection must be 
issued before the building code appeal will be granted by the Bureau of 
Development Services.  The Revocable Encroachment Permit from the Bureau of 
Transportation must be included with the building code appeal.  Proposals that 
do not meet the above conditions are discouraged and will be reviewed on a 
case-by-case basis.  It is the applicant’s responsibility to demonstrate the building 
constraints which cause the inability to meet the IBC regulations.   
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3202.2.1 – Steps.  Steps shall not project more than 12 inches (305 mm) and 
shall be guarded by approved devices not less than 3 feet (914 mm) high, or 
shall be located between columns or pilasters. 
 
Stairs and hand railings may be allowed within the right-of-way.  A Revocable 
Encroachment Permit Application for the stairs and/or railings should be 
submitted to the Bureau of Transportation, including a site plan and any relevant 
details to clearly demonstrate the proposal.  If it is acceptable, a Revocable 
Encroachment Permit will be issued to the owner of the property to which the 
encroachment is adjacent.  The permit will detail specific maintenance and 
liability requirements.  It will also be recorded with the county so that the permit 
will run with the land, and therefore any future owners will also be bound by the 
permit conditions.  The applicant will be required to pay a permit fee as well as a 
county recording fee, as per Title 17 of the City Code.  The stairs and hand 
railings shall be located so that they do not restrict the minimum sidewalk corridor 
width as defined in Table A (on page 7) and must be at least 1’ away from the 
Though Pedestrian Zone. 
 
Stairs and railings should be constructed so as to comply with Building Code and 
other applicable regulations, as if they were being constructed on private 
property.  If the stairs exceed the allowed 1’ encroachment of the International 
Building Code (IBC 3202.2.1), then a building code appeal to the Bureau of 
Development Services is also necessary. 
 
In design districts, stairs and hand railings in the right-of-way may be subject to 
Design Review. 
 
3202.2.2 – Architectural features.  Columns or pilasters, including bases and 
moldings shall not project more than 12 inches (305 mm).  Belt courses, lintels, 
sills, architraves, pediments and similar architectural features shall not project 
more than 4 inches (102 mm). 
 
Structures extending from a building whose front is located at or within 1 foot of 
the property line, such as utility meters and valves, garage entry protections and 
other building appurtenances are allowed without a Revocable Encroachment 
Permit.  The appurtenance must be severable, may not extend more than 1 foot 
from the face of the building and may not restrict the minimum required Through 
Pedestrian Zone as defined in Table A on page 7. 
 
Decorative building facings and architectural features are allowed to extend up to 
4 inches beyond the property line without a Revocable Encroachment Permit.  
The building facing must be severable, may not extend more than 4 inches into 
the right-of-way and may not restrict the minimum required Through Pedestrian 
Zone as defined in Table A on page 7. 
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Other building appurtenances and architectural features that do not meet these 
requirements are generally discouraged.  Appurtenances and architectural 
features that do not meet the requirements of IBC Chapter 3202.2.2 will require a 
building code appeal to the Bureau of Development Services.  A Revocable 
Encroachment Permit must be issued before the building code appeal will be 
granted by the Bureau of Development Services.  The Revocable Encroachment 
Permit from the Bureau of Transportation must be included with the building code 
appeal.  This type of proposal will be reviewed on a case-by-case basis. 
 
3202.2.3 – Awnings.  The vertical clearance from the public right-of-way to the 
lowest part of any awning, including valances, shall be 7 feet (2134 mm) 
minimum. 
 
Awnings must be supported by the building or another structure on private 
property.  No structural supports are allowed within the public right-of-way.  
Awnings may not extend more than two-thirds of the distance from the property 
line to the curb, and the horizontal clearance between the awning and the curb 
shall not be less than 2 feet. 
 
Awnings that meet these requirements and the IBC regulations do not require 
Revocable Encroachment Permits.  Awnings that do not meet these 
requirements and the IBC regulations are considered a “Major Encroachment.”  
They are only allowed on a limited basis, are strongly discouraged and must be 
approved by City Council.  See Transportation Administrative Rule TRN 8.01, 
Encroachments in the Public Right-of-Way, for more information regarding “Major 
Encroachments.” 
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D.3 – IBC Section 3202.3 – Encroachments 8’ or more  
above grade 

 
Encroachments 8 feet (2438 mm) or more above grade shall comply with 
Sections 3202.3.1 through 3202.3.4. 
 
3202.3.1 – Awnings, canopies, marquees and signs.  Awnings, canopies, 
marquees and signs shall be constructed so as to support applicable loads as 
specified in Chapter 16.  Awnings, canopies, marquees and signs with less than 
15 feet (4572 mm) clearance above the sidewalk shall not extend into or occupy 
more than two-thirds the width of the sidewalk measured from the building.  
Stanchions or columns that support awnings, canopies, marquees and signs 
shall be located not less than 2 feet (610 mm) in from the curb line. 
 
PBOT policy dictates that awnings, canopies, marquees and signs must be 
supported by the building or another structure on private property.  No structural 
supports within the public right-of-way are allowed. 
 
Awnings, canopies and signs may not extend more than two-thirds of the 
distance from the property line to the curb, and the horizontal clearance between 
the awning, canopy or sign and the curb shall not be less than 2 feet. 
 
Marquees may project more than two-thirds of the distance from the property line 
to the curb line with the following conditions:  
 

(1) The marquee must be at least 12 feet above the sidewalk.  
(2) The horizontal clearance between the marquee and the 

curb line must be at least 2 feet.  
(3) The length of the marquee may not exceed 25 feet along 

the direction of the street. 
 
Awnings, canopies, marquees and signs that meet these requirements and the 
IBC regulations do not require Revocable Encroachment Permits.  
 
Awnings, canopies, marquees and signs that do not meet these requirements or 
the IBC regulations are considered a “Major Encroachment.”  They are allowed 
on a limited basis, are strongly discouraged and must be approved by City 
Council.  See Transportation Administrative Rule TRN 8.01, Encroachments in 
the Public Right-of-Way, for more information regarding “Major Encroachments.” 
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3202.3.2 – Windows, balconies, architectural features and mechanical 
equipment.  Where the vertical clearance above grade to projecting windows, 
balconies, architectural features or mechanical equipment is more than 8 feet 
(2438 mm), 1 inch (25 mm) of encroachment is permitted for each additional 1 
inch (25 mm) of clearance above 8 feet (2438 mm), but the maximum 
encroachment shall be 4 feet (1219 mm). 

 
Oriel Windows and balconies that meet these IBC regulations do not require a 
Revocable Encroachment Permit.  No oriel window or balcony projections are 
allowed less than 8’ above grade.  Over 8’ above grade, one inch of 
encroachment is allowed for each additional inch of clearance above 8’, with a 
maximum allowable encroachment of 4’.  Oriel Windows and balconies that do 
not meet these IBC regulations are considered a “Major Encroachment” and 
require a lease.  They are only allowed on a limited basis, are strongly 
discouraged, may require Design Review and must be approved by City Council.  
See Transportation Administrative Rule TRN 8.01, Encroachments in the Public 
Right-of-Way, for more information regarding “Major Encroachments.”  Reference 
Portland Policy Document ENB-15.51 for additional requirements of the Bureau 
of Development Services for oriel windows. 
 
3202.3.3 – Encroachments 15 feet or more above grade.  Encroachments 15 
feet (4572 mm) or more above grade shall not be limited. 
 
PBOT policy requires that all encroachments 15 feet or more above grade shall 
meet the same requirements encroachments 8 feet above grade (Section 
3202.3). 
 
3202.3.4 – Pedestrian Walkways.  The installation of a pedestrian walkway over 
a public right-of-way shall be subject to the approval of local authority having 
jurisdiction.  The vertical clearance from the public right-of-way to the lowest part 
of a pedestrian walkway shall be 15 feet (4572 mm) minimum. 
 
 
Elevated Pedestrian Walkways are considered a “Major Encroachment” and 
require a lease.  They are allowed on a limited basis, are strongly discouraged, 
may require Design Review and must be approved by City Council.  See 
Transportation Administrative Rule TRN 8.01, Encroachments in the Public 
Right-of-Way, for more information regarding “Major Encroachments.” 
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D.4 – IBC Section 3202.4 – Temporary encroachments 
 
Where allowed by the local authority having jurisdiction, vestibules and storm 
enclosures shall not be erected for a period of time exceeding 7 months in any 
one year and shall not encroach more than 3 feet (914 mm) nor more than one-
forth of the width of the sidewalk beyond the street lot line.  Temporary entrance 
awnings shall be erected with a minimum clearance of 7 feet (2134 mm) to the 
lowest portion of the hood or awning where supported on removable steel or 
other approved noncombustible support. 
 
Per Portland City Code and PBOT policy, it is unlawful for any person to obstruct 
or cause to be obstructed any roadway, curb or sidewalk by leaving or placing, to 
remain longer than 2 hours, any object, material or article which may prevent free 
passage over any part of such street or sidewalk area.  Reference Chapter 
17.44.010 A. 
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Exception Process 
Encroachments in the Public Right-of-Way 

       
 
If a proposal for a right-of-way encroachment does not meet the policy as 
described in this document, the proposal may be reviewed by the Bureau of 
Transportation on a case-by-case basis, at the discretion of the Transportation 
Development Review Manager.  The encroachment applicant should include the 
reasons for the exception request and an explanation of how the proposal meets 
the intent of City Code and adopted policies.  The Development Review Manager 
will review the request and consult with staff and the City Engineer as needed.  
The applicant may be contacted for additional information.  A written response 
will be provided to the applicant, explaining the reasons for approval or denial of 
the request.  The timeline for a response may vary depending on the complexity 
of the issue.  Decisions made by the Bureau of Transportation regarding 
proposed right-of-way encroachments are final. 
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Glossary 
Encroachments in the Public Right-of-Way 

 

• Alley - A facility primarily intended to provide access to the rear or side 
of lots or buildings in urban areas and not intended for through vehicular 
movement. 

 
• Bus Zone – The area of the Sidewalk Corridor adjacent to a bus when 

stopped at a marked bus stop, running the length of the bus, necessary 
for passenger loading and unloading. 

 
• Curb Zone – The area of the Sidewalk Corridor between the Furnishing 

Zone and the roadway as defined in Table A on page 7. 
 

• Design District – Areas subject to Design Review as defined on the 
Zoning Map of the Comprehensive Plan and in Title 33. 

 
• Design Review – Review by the Bureau of Development Services to 

ensure that facility design meets design parameters for development and 
preserves the conservation, enhancement, and continued vitality of the 
identified scenic, architectural, and cultural values of each Design 
District or area and the quality of development near transit facilities. 

 
• Frontage Zone – The area of the Sidewalk Corridor between the 

Through Pedestrian Zone and the property line as defined in Table A on 
page 7. 

 
• Furnishing Zone – The area of the Sidewalk Corridor between the Curb 

Zone and the Through Pedestrian Zone as defined in Table A on page 7. 
 

• Encroachment – Any private structure installed within the Right-of-Way. 
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Glossary (continued) 
 
• Major Encroachment – Any of the following specific encroachments, as 

defined in Transportation Administrative Rule TRN 8.01, Encroachments 
in the Public Right-of-Way: 

a. sky-structures  
b. building projections or extensions not covered by Title 16, 

Title 24 or Title 32 
c. arcades 
d. underground walkways 
e. malls or parking 
f. other structures for the movement of people or goods, 

excepting items regulated as utilities 
 

• Private – For the purposes of this rule, “private” is defined as a facility 
not owned by the Bureau of Transportation, Bureau of Water Works or 
the Bureau of Environmental Services, or a facility that is owned by a 
Franchise Utility but not allowed though the franchise agreement. 

 
• Right-of-Way – The area between property lines of a street, easement, 

tract or other area dedicated to the movement of vehicles, pedestrians 
and/or goods. 

 
• Sidewalk – An improved facility intended to provide for pedestrian 

movement; usually, but not always, located in the public right-of-way 
adjacent to a roadway.  Typically constructed of concrete.  (See 
Standard Construction Specifications.) 

 
• Sidewalk Corner Obstruction-Free Area – The space between the 

curb face and the lines created by extending the adjacent property lines 
(or boundary lines of the public sidewalk easements) to the curb face. 

 
• Sidewalk Corridor – The area behind the curb face of a street and 

including the area designated for the Curb Zone, Furnishing Zone, 
Through Pedestrian Zone and the Frontage Zone as defined in Table A 
on page 7. 

 
• Structural Review – Review by either the Bureau of Development 

Services or the Bureau of Transportation to ensure conformance of a 
structure with City standards and governing codes. 

 
• Through Pedestrian Zone – The area of the Sidewalk Corridor between 

the Furnishing Zone and the Frontage Zone as defined in Table A on 
page 7. 

 



  MEMORANDUM 
 

Planning Division 
 
DATE:                       March 13th, 2019 

 
TO:                           Planning Board 

 

FROM:                      Brooks Cowan, City Planner 

 
SUBJECT:                 Rooftop Uses 

 

 
 

A number of new mixed use and multi-family developments throughout the country have included 
rooftop amenities such as recreation spaces, terraces, patios, gardens or pools. Providing rooftop 
amenities allows building owners to maximize space. The view that rooftop amenities provide is 
often cited as one of the biggest benefits for patrons of such spaces. Examples in Birmingham 
include the All Seasons in the Triangle District and Social Kitchen in the Downtown District. 
Rooftop use above the building height limit is currently permitted in all zoning districts except 
the MX District. Issues with rooftop access for mechanical equipment servicing has also been an 
issue due to height restrictions for the MX zone. 

 
Article 4.18 of the Zoning Ordinance contains a section for structures excluded from height limits 
such as rooftop mechanical equipment, but it does not apply to the MX District. 

 

 
 

Article 4.19 of the Zoning Ordinance contains height standards for the Mixed Use (MX) District, 
which provides as follows: 
 



 

 
 
If a flat roof building is built to the maximum height of 45’, it would only be allowed 5’ for rooftop 
structures and mechanical equipment such as stair enclosures or elevator lobbies that provide access 
to the rooftop. This is due to Section 4.19(A)(4) restricting the maximum overall height including 
mechanical equipment to 50’. 
 

Also, if a property owner in the MX District constructs a building with a roof height of 40’ or above, 
no rooftop use or occupancy may be permitted based on Section 4.19(A)(6) which States: 

  

Any other use or occupancy above 40 feet shall be prohibited. 

 

The MX District is the only zoning district that prohibits rooftop use above its height limit. The 
District Lofts at the northwest corner of Villa and Eton and the Sheridan senior living center are 
two properties that have recently been built and are currently prohibited from having uses or 
occupancy on the roof based on section 4.19 of the Zoning Ordinance. 

 

This matter was discussed at the joint meeting of the City Commission and Planning Board on 
October 15, 2018. After much discussion, the consensus of the City Commission was to 
consider ordinance amendments to allow rooftop uses and occupation in the MX District so that 
such uses are permitted in all zone districts that allow mixed use buildings. In addition, the City 
Commission also expressed a desire to allow small lobbies or area of enclosed space around 
elevators that extend up to rooftops in all districts. 

 

On October 24th 2018 the Planning Board considered draft ordinance language that eliminated 
line 6 of Section 4.19(A) “Any other use or occupancy above 40 feet shall be prohibited.” There 
was consensus that the Board wanted more in depth review of ordinance language in relation to 
rooftop uses before making any definitive decisions.  
 
On December 12th, 2018 the Planning Board reviewed ordinance language from the cities of 
Denver, CO and Portland, OR. The Board discussed Denver’s height exceptions which states 
mixed-use buildings up to three stories may exceed the permitted building height by 12 feet for 
elevator lobbies and open structures. In comparison, Portland, Oregon allows rooftop mechanical 
equipment to exceed the maximum height by 16 feet as long as it is setback 15 feet from the 
building frontage. 
 
The Planning Board then reviewed proposed changes to ordinance language related to rooftop 
uses. Changes included adding MX to the list of zones in Section 4.18(A) for structures excluded 
from the maximum height limit. Language was also added in Section 4.18(A) to incorporate stair 
enclosures, elevator shafts, and elevator lobbies. 
 
In order to address the City Commission’s directive to consider ordinance amendments to allow 
rooftop uses and occupation in the MX District, line 6 of Section 4.19(A) “Any other use or 
occupancy above 40 feet shall be prohibited” was eliminated for consideration. A section titled 
“Rooftop Uses” was also added to section 4.18(B) which attempted to limit rooftop uses. There 
was general consensus that this section needed revision, specifically related to permitted uses on 
rooftops. 
 
 
 
 
 



 

On February 13th, 2019, the Planning Department presented updated language addressing 
previous comments and borrowing similar language from other City Ordinances. The Planning 
Board expressed concern about nuisance complaints, especially related to noise at night, and 
suggested a time limit of rooftop uses from 7 a.m. to 12 p.m which has been included in the 
following draft language. 
 
A concern about rooftop items being carried off of the rooftop by wind was also expressed. While 
reviewing ordinance language, the Building Department addressed this issue by suggesting the 
inclusion of text under the Rooftop Use category stating “All rooftop structures and furniture must 
be confined, of sufficient weight or anchored to the building to resist anticipated wind loads.”  
 
The Building Department also had the following comments related to the proposed language for 
rooftop uses. In reference to proposed language for Article 4, Section 4.18, This Height Standards 
section applies to the following districts: O1, O2, P, B1, B2, B2B, B2C, B3, B4, TZ1, TZ3, MX, it 
was noted that: 

These standards will apply to all of the underlining zoning districts listed. However, 
it does not appear they would be applicable to all buildings in the overlay districts 
that have separate height standards. The proposed changes could also be added to 
the overlay or maybe language could be added in them that ties to this section.  
 

In regards to the proposed Article 4, Section 4.18(B) Rooftop Use language, it was noted that: 
These are not height standards and should be moved to Article 5, Specific Use 
Standards.  

 
The Planning Board may wish to evaluate if it would like to recommend provisions for Structures 
excluded from Height Requirements in the Overlay District. Currently, Article 3, Section 3.03(D) 
states “The provisions of the Downtown Birmingham Overlay District shall specifically supersede 
the floor-area-ratio, maximum height, band minimum setback regulations contained in each two-
page layout in Article 2 of the Zoning Ordinance.”  Also, in order to address building height versus 
permissible rooftop mechanical and other equipment, each zone within Article 3, Section 
3.04(A)(1-3) of the Overlay District allows additional height for such equipment. For instance, 
when considering sloped roofs in the Overlay District, Zones D2, D3, and D4 permit an additional 
10 feet for mechanical and other equipment. Please see following Ordinance language attachment 
for further reference. Thus, rooftop mechanical equipment appears to be sufficiently addressed 
in the Downtown Overlay District. 
 
The Planning Board may also wish to discuss whether Rooftop Use should remain in Chapter 4 
with Height Standards, or if it should be moved to all applicable zones in Chapter 5 for Use 
Standards.  
 
Accordingly, please find attached draft ordinance language for your review. 

 
 
  



CITY OF BIRMINGHAM 
ORDINANCE NO. 

THE CITY OF BIRMINGHAM ORDAINS:  AN ORDINANCE TO AMEND CHAPTER 126, 
ZONING, OF THE CODE OF THE CITY OF BIRMINGHAM: 

TO AMEND ARTICLE  4, SECTION  4.18(A),  HEIGHT  STANDARDS,  TO 
REGULATE ROOFTOP USE AND AMENITIES. 

This Height Standards section applies to the following districts: 
O1, O2, P, B1, B2, B2B, B2C, B3, B4, TZ1, TZ3, MX 

The following height standard applies: 

A. Structures Excluded: 
1. The maximum height limit set forth in the two-page layout in Article 2 shall not apply

to any mechanical penthouses, stair enclosures, elevator shafts, elevator
lobby, rooftop screening, rooftop mechanical equipment and/or other rooftop
mechanical appurtenances, providing they are screened in accordance with Section
4.54. 

2. An elevator lobby may exceed the height limit provided it is no larger in area
than the area of the elevator shaft which it abuts, measured to the exterior
walls, or the minimum area required for lobbies by the building code,
whichever is larger.

3. Any structure excluded from the maximum height limit set forth in the two-
page layout in Article 2 may be no more than 12’ above the maximum height
of the roof in each district.

B. Rooftop Uses: 
1. All rooftop building features above the maximum floor and height limit set forth in the

two-page layout in Article 2 shall not include space for living, sleeping, bathrooms,
toilet compartments, halls, or similar space.

2. Shelters and coverings such as canopies and pergolas are permitted so long
as they are not enclosed and may not cover more than 20 percent of the
rooftop area.

3. All rooftop structures and furniture must be confined, of sufficient weight
or anchored to the building to resist anticipated wind loads.

4. Enclosures such as eisenglass and similar materials facilitating year round
uses are not permitted.

5. Rooftop use is permitted only between the hours of 7:00 a.m. and
midnight.



 ORDAINED this 
publication. 

day of , 2019 to become effective 7 days after

Patty Bordman, Mayor 

Cherilynn Mynsberge, City Clerk 



CITY OF BIRMINGHAM 
ORDINANCE NO. 

THE CITY OF BIRMINGHAM ORDAINS:  AN ORDINANCE TO AMEND CHAPTER 126, 
ZONING, OF THE CODE OF THE CITY OF BIRMINGHAM: 

TO AMEND ARTICLE 4, SECTION 4.19(A), HEIGHT STANDARDS, TO ALLOW 
ROOFTOP USE AND AMENITIES IN THE MX ZONE DISTRICT. 

The following height standards apply: 

A. Roofs: 
1. Flat roofs shall be no more than 45 feet.

2. Eave line for sloped roofs shall be no more than 40 feet.
3. Peak or ridge of any sloped roof shall be no more than 50 feet as measured to the

average grade at the sidewalk at the frontage line.
4. Maximum overall height including the mechanical and other equipment shall be no

more than 50 feet 57 feet.

5. Sloped roofs no greater than 45 degrees measured to the horizontal shall be permitted
for the screening of mechanical and other equipment.

6. Any other use or occupancy above 40 feet shall be prohibited.

7. Maximum of 4 stories.
8. Rooftop structures shall, to the best extent possible as determined by the

Planning Board or Design Review Board, not extend above the top edge of
an imaginary plane extending upward no more than 45 degrees from the
eave line facing the street front.

ORDAINED this    publication day of  , 2019 to become effective 7 days 
after publication. 

Patty Bordman, Mayor 

Cherilynn Mynsberge, City Clerk 



Zoning Ordinance Article 3, Section 3.04, Specific Standards (A) 



Planning Board Minutes 
October 24, 2018 

5. Rooftop Usage in the MX District

Mr. Baka reported that many new buildings, especially mixed-use and multi-family developments, 
have rooftop amenities such as recreation spaces, terraces, patios, gardens or pools. Providing 
rooftop amenities allows building owners to maximize space and is often cited as one of the 
biggest benefits for patrons of such spaces. Most new buildings built in Downtown Birmingham 
or in the Triangle District include such rooftop uses and amenities. Rooftop amenities are currently 
permitted on buildings in all zone districts that are built to the allowable number of stories, except 
in the MX District. 

Thus, if a property owner in the MX District constructs a building to the maximum height of four 
stories with a roof height of 40 ft. or above, no rooftop amenities can be provided based on 
Section 4.19 (A) (6) which clearly prohibits any use above 40 ft. The District Lofts at the northwest 
corner of Villa and Eton and the Sheridan senior living center are two presently built properties 
that are currently prohibited from having uses or occupancy on the roof based on section 4.19 of 
the Zoning Ordinance.  

This matter was discussed at the joint meeting of the City Commission and the Planning Board 
held on October 15, 2018. After much discussion, the consensus of the City Commission was to 
consider ordinance amendments to allow rooftop uses and occupation in the MX District so that 
such uses are permitted in all zone districts that allow mixed-use buildings. In addition, the City 
Commission also expressed a desire to allow small lobbies or areas of enclosed space around 
elevators that extend up to rooftops.  

Accordingly, draft ordinance language was presented for review to consider the first issue of 
removing a prohibition on rooftop use and occupation in the MX District to allow rooftop uses and 
amenities that are currently permitted in other mixed-use zoning districts in the City. 

Ms. Ecker advised this is phase 1 of the discussion on rooftop uses.  The draft language would 
allow rooftop uses in the MX District but it wouldn't allow a closed space around an elevator or 
other additions.  That is another discussion. 

Chairman Clein was concerned this would open the door for people to do whatever they want on 
the roof without any regulations. He worried about the proximity to residential.  Ms. Ecker noted 
they haven't heard any concerns about rooftop uses in the other districts.  
It was decided to tell the City Commission that the Planning Board is concerned about doing what 
looks to be a simple easy fix, and the Board wants to know whether to go further into the study 
first.   



Planning Board Minutes 
December 12, 2018 

1. Rooftop Uses

Mr. Cowan explained that a number of new mixed use and multi-family developments throughout 
the country have included rooftop amenities such as recreation spaces, terraces, patios, gardens, 
or pools. Providing rooftop amenities allows building owners to maximize space. The view that 
rooftop amenities provide is often cited as one of the biggest benefits for patrons of such spaces. 
The use of rooftops for building amenities has been on the rise in recent years. Examples in 
Birmingham include the All Seasons in the Triangle District and Social Kitchen in the Downtown 
District. Rooftop amenities and recreational uses are currently permitted on buildings built to their 
maximum height in all zoning districts except in the MX District. 

Article 4.18 of the Zoning Ordinance contains a section for structures excluded from height limits 
in Article 2, but it does not apply to the MX District.  

Article 4.19 (A) (4) of the Zoning Ordinance restricts the maximum overall height in the MX 
District, including mechanical equipment to 50 ft., which only allows 5 ft. of height for structural 
amenities such as stair enclosures or elevator lobbies that provide access to the rooftop. 

This matter was discussed at the joint meeting of the City Commission and the Planning Board 
on October 15, 2018. After much discussion, the consensus of the City Commission was to 
consider ordinance amendments to allow rooftop uses and occupation in the MX District so that 
such uses are permitted in all zone districts that allow mixed use buildings. In addition, the City 
Commission expressed a desire to allow small lobbies or areas of enclosed space around elevators 
that extend up to rooftops.  

On October 24, 2018 the Planning Board considered draft ordinance language that eliminated line 
6 of Section 4.19 (A): “Any other use or occupancy above 40 ft. shall be prohibited.” There was 
consensus that the Board wanted more in-depth review of ordinance language in relation to 
rooftop uses before making any definitive decisions. It was suggested that staff look into cities 
such as Denver, CO and Portland, OR. Each has an ordinance with a designated section for 
exceptions to the building height regulations. 

As an example, the table for Denver’s Zoning Ordinance Section 7.3.7.1 Height Exceptions 
indicates that mixed use buildings up to three stories may exceed the permitted building height 
by 12 ft. for utility purposes, limited recreation, elevator lobbies and open structures. 

Portland, Oregon’s Zoning Ordinance allows rooftop mechanical equipment and stairwell 
enclosures that provide rooftop access to exceed the height limit by 16 ft. as long as it is set back 
at least 15 ft. from all street facing facades. This is 4 ft. higher than the example provided from 
Denver for buildings of similar size and use. A suggested issue for discussion is the setback 
requirement for rooftop uses and equipment which is addressed in the proposed language for 
Section 4.19 (A) (8).  



Draft ordinance language was presented for the Planning Board's review to consider the first issue 
of removing a prohibition on rooftop use and occupation in the MX District in order to allow 
rooftop uses and amenities that are currently permitted in other mixed use zoning districts in the 
City. 

Mr. Koseck questioned what can go wrong on rooftops.  Chairman Clein said the concern that 
was expressed to him was where the building is located in context to other residential.  The 
second concern was whether rooftop use takes away from street activation.  He added that the 
rooftop acts as a back yard for residents of a building. 

Ms. Ecker said the concern she has heard is that an enclosure may get so big that it almost 
becomes akin to another story.   

Mr. Jeffares thought there should be as much space outside an elevator as there is inside to allow 
queuing to fill the elevator.  Additionally, non-permanent structures may become airborne during 
high winds. 

The necessity of imposing a Special Land Use Permit ("SLUP") was discussed but board members 
hoped to find a way to make the addition of rooftop amenities work more easily than that. 
Problems could be dealt with by contacting building management or by calling the Police.   

There was consensus to list what limited recreational uses along with permanent outdoor 
equipment for use by the building occupants would be permitted.   



CITY OF BIRMINGHAM 

REGULAR MEETING OF THE PLANNING BOARD 

WEDNESDAY, FEBRUARY 13, 2019 

City Commission Room 

151 Martin Street, Birmingham, Michigan 

3. Rooftop Uses
City Planner Cowan presented his February 13, 2019 memorandum to the Planning Board regarding 
rooftop uses.  

Mr. Share stated that the “condition that surrounding properties are not impacted in a negative 
manner” gave him pause. Allowing for the fact that City ordinances prevent nuisance, Mr. Share 
noted that being ‘impacted in a negative manner’ is a broad and subjective standard. He suggested 
the Board attempt to narrow the standard a bit more. 

Chairman Clein said the same language gave him pause. He said he had brought up the possibility 
of using a SLUP in the past, but the Board had thought a SLUP might be too involved just to regulate 
rooftop use.  

Mr. Share suggested the standard could be narrowed by including hours of permitted rooftop use 
or an injunction to adhere to the nuisance ordinances during rooftop use. 

Ms. Whipple-Boyce suggested that #4 under Rooftop Use could be excised entirely since the City 
has sufficient nuisance ordinances to deter or penalize inappropriate behavior.  

Mr. Share said the one reason to leave it in might be to provide the City with another tool to deter 
inappropriate behavior, if repeated violations of the ordinance could allow the City to take away the 
right to rooftop use. If the City could not take away rooftop use based on multiple violations, 
however, Mr. Share said he agreed with Ms. Whipple-Boyce. 

Planning Director Ecker said she would not recommend pursuing that option, but that it could be 
done and would have to be worded carefully. She noted a noise or light violation would be given to 
both the individual(s) violating the ordinance and the owner of the property where the violation 
occurred, which usually results in property owners monitoring the issue more proactively. 

Mr. Koseck suggested the City consider restricting the number of rooftop users allowed at one time, 
or restricting who was entitled to rooftop access. 

Planning Director Ecker noted the difficulty for City enforcement of those rules. 

Mr. Share agreed with Planning Director Ecker, but said that having those rules could just provide 
the City with a little more moral suasion.  

Chairman Clein said the ordinance should include some tenets to deter inappropriate behavior, with 
the warning that repeated violations could lead to the City Commission revoking a building’s site 
plan. 



 

Planning Director Ecker said noise is the biggest concern and the police enforce noise violations. 
She said restricting hours of use might be the other way to approach the issue, suggesting 4.18 
(A)(4) could be changed to “Rooftop uses are permitted between the hours of 7 a.m. and midnight.” 
 
Replying to Mr. Jeffares, Planning Director Ecker explained that in 4.18(A)(1) Structures Excluded, 
‘penthouse’ means a mechanical penthouse, not an apartment.  
 
Ms. Whipple-Boyce suggested adding ‘mechanical’ before penthouse to make the restriction more 
clear. The Board agreed. 
 
Planning Director Ecker recommended saving the public hearing for this item until April so the City 
Attorney and the Building Official have time to review the proposed changes. In reply to Mr. Koseck’s 
question about permitted materials, Planning Director Ecker said minor changes would be subject 
to administrative approval and substantial changes would require approval of the Design Review 
Board. 
 
Mr. Jeffares expressed concern that lightweight furniture or decor could be carried off a rooftop by 
wind.  
 
Chairman Clein suggested the City Attorney and Building Official look at the proposed ordinance 
changes, and that perhaps they may have some ideas to address Mr. Jeffares’ concern. 
 
Discussing the issue of the percentage of a rooftop allowed to have coverings in 4.18(A)(2) Rooftop 
Uses, the Board agreed to remove umbrellas from the list while leaving canopies and pergolas, since 
only the latter two items create sufficient enough shelter so as to possibly give the impression of 
an additional floor.  
 



 

MEMORANDUM 
 

Planning Division 
 
DATE:   March 8, 2019 
 
TO:   Planning Board Members 
 
FROM:  Jana Ecker, Planning Director 
 
SUBJECT: Planning Board Rules of Procedure 
 
 
Late in 2018, an applicant appeared before the Planning Board for a pre-application discussion of 
a proposed Regulated Use and Special Land Use Permit.  The Planning Board conducted the pre-
application discussion and then asked the City Attorney to provide direction as to the review 
process to follow now that all Regulated Uses are also Special Land Use Permits and are thus 
reviewed by the Planning Board.  Please find attached the two letters received from the City 
Attorney on this topic advising the Planning Board on the review procedure for each, and advising 
the Board to consider both the Regulated Use and Special Land Use Permit matters separately, 
and to make separate motions with separate findings of fact on each matter. 

On February 27, 2019, the Planning Board discussed amending the Rules of Procedure to reflect 
the addition of Regulated Use reviews by the Planning Board, and to add provisions to establish 
a procedure for their review. 

Accordingly, please find attached a revised draft of the Rules of Procedure with the proposed 
changes requested marked in blue type for additions and in strike through text for deletions.  
Please note that there are additional changes suggested that are not related to Regulated Use 
reviews for your comment. 

Please note that at least five votes are required to amend the Rules of Procedure. 

Suggested Action: 

To amend the Planning Board’s Rules of Procedure as attached to clarify existing procedure and 
add provisions to establish a procedure for the review of Regulated Uses.   

 
 



PLANNING BOARD  
OF THE  

CITY OF BIRMINGHAM, MICHIGAN 
 

RULES OF PROCEDURE 
 

 
Article I – Organization 
 

A. The Planning Board shall annually, at a regular meeting in April, elect a Chairperson and 
a Vice-Chairperson to hold office for one year and until their successors are appointed and 
qualify. No one individual shall serve for more than three (3) consecutive years as 
Chairperson or for more than three (3) consecutive years as Vice-Chairperson. The 
Planning Director, or his or her authorized representative, shall act as Secretary and shall 
appoint a Clerk to record the proceedings. 
 

B. The Chairmanperson shall preside at all meetings of the Planning Board. In the absence 
of the Chairmanperson, the Vice-Chairmanperson shall preside, and in the absence of 
both, if a quorum shall be present, a Chairmanperson shall be designated by a majority 
of the members of the Planning Board present at the meeting. The presiding officer, 
subject to these rules, shall decide all points of order or procedure, in accordance with 
the rules contained in the current edition of Robert's Rules of Order Newly Revised. 
 

C. The Secretary shall maintain the minutes of the Planning Board's proceedings, shall have 
custody of all records of the Planning Board; shall supervise all of the clerical work of the 
Planning Board; and perform such further duties as may be requested by the Planning 
Board. 

Article II – Meetings 

A. All meetings of the Planning Board shall be open to the public and any person or his duly 
constituted representative shall be entitled to appear and be heard on any matter 
applicable to the business at hand before the Planning Board makes its decision. 
 

B. Regular Planning Board meetings shall be held on the 2nd and 4th Wednesday of the month 
at 7:30 P.M. at the Birmingham Municipal Building, 151 Martin Street, Birmingham, 
Michigan. 
 
The meeting held on the second Wednesday of each month is to be reserved for long-
range planning activities, matters related to the Planning Board's priority list and specific 
requests from the City Commission. 
 
The meeting held on the fourth Wednesday of each month is to be devoted to Preliminary 
Site Plan, Final Site Plan and Design Reviews, Regulated Use Reviews, Special Land 
Use Permit Reviews, public hearings, specific requests from the City Commission, and 
other matters requiring the Planning Board's review. 
 
Meetings will end promptly at 11:00 p.m. Meetings may be extended in their duration up 
to 12:00 midnight upon the affirmative vote of four (4) Planning Board Members. 



 
C. Five (5) members of the Planning Board may suspend any rule of procedure including the 

date or time of regular meetings. 
 

D. A special meeting may be called by the Chairmanperson or any two (2) members of the 
Planning Board upon twenty-four (24) hours notice to each member of the Planning Board. 
 

E. Four (4) members of the Planning Board shall constitute a quorum for the conduct of its 
business. The concurring affirmative vote of four (4) members of the Planning Board shall 
be required for approval of plans before the Planning Board and for review or for adoption 
of any resolution, motion or other action by the Planning Board. 
 

F. The order of business at the Planning Board meetings shall be as follows: 
 

1. Roll Call 
2. Review of the minutes of the previous meeting. 
3. Review of the Agenda. 
4. Unfinished business. 
5. Rezoning Applications. 
6. Community Impact Studies. 
7. Regulated Uses. 
8. Special Land Use Permits. 
9. Site Plan and Design Reviews. 
10. Study Session. 
11. Meeting open to the public for items not on the printed Agenda. 
12. Miscellaneous business and communications. 
13. Adjournment. 

 
G. Historic Site Plan Reviews may be held at a joint meeting with the Historic District and 

Design Review Commission or separately. The Planning Director shall determine the 
need, date, and time for any such joint meetings. 
 

H. The Planning Board agenda for the meeting at which site plans and special land use permit 
requests are discussed, shall be limited to a maximum of five (5) review items (historic 
and non-historic), including those tabled items which may be carried over from a 
preceding meeting. Placing a limitation upon the number of items to be accommodated 
on the Planning Board agenda is necessary to afford both Planning Board members and 
staff sufficient opportunity to review proposed plans and existing site conditions prior to 
the meeting, as well as to provide each petitioner's project an adequate, unhurried, 
collective review by all of the Planning Board members at the meeting itself. Petitions that 
require consideration of a proposed Cluster Development, or Community Impact Study or 
Regulated Use will be considered as separate items. Petitions that require a Special Land 
Use Permit will be heard in conjunction with the site plan review and will not be considered 
as separate items. The items to be placed on the agenda will be determined by the 
Planning Director and the Planning Board chairperson. 
 



Joint meetings of the City Commission and the Planning Board shall be held at least twice 
per calendar year at a time to be designated by the Mayor, and it shall be the duty of the 
Mayor to call such meetings. 

Article III – Procedure 

A. The Planning Board shall have the responsibility for Site Plan and Design Review, 
Regulated Use Review and Special Land Use Permit Review, as outlined in Chapter 126 
of the City Code. It shall be the function of the Planning Board to pass upon all matters 
referred to it by the City Commission and to give to the City Commission the benefit of its 
judgment with relation to such matters so referred. Matters so referred may include, but 
are not restricted to: requests for change of zoning; request for closing, opening or 
altering a street, or an alley; requests for issuing building permits; and any other matters 
which bear relation to the growth of the municipality. When the Planning Board has made 
any recommendation, the same shall be referred to the City Commission or other 
appropriate City boards. 
 

B. An application for Site Plan and Design Review, Regulated Use Review and Special 
Land Use Permit Review, shall be filed with the Birmingham Planning Department. This 
application, together with supporting data, shall be reviewed by the Planning Board.   
 

1. The application shall be made on a form supplied by the Planning Department. 
 

2. The "supporting data" referred to above shall consist of the following: 
 

I. Two (2) paper copies and one (1) digital copy of all project plans 
including: 
 

i. A detailed existing conditions plan including the subject site in 
its entirety, including all property lines, buildings, structures, 
curb cuts, sidewalks, drives, ramps and all parking on site and 
on the street(s) adjacent to the site, and must show the same 
detail for all adjacent properties within 200 ft. of the subject sites 
property lines; 

ii. A detailed and scaled site plan depicting accurately and in detail 
the proposed construction, alteration or repair; 

iii. A certified land survey; 
iv. Interior floor plans; 
v. A landscape plan; 
vi. A photometric plan; 
vii. Colored elevation drawings for each building elevation; 

 
II. Specification sheets for all proposed materials, light fixtures and 

mechanical equipment; 
III.  Samples of all proposed materials; 
IV. Photographs of existing conditions on the site including all structures, 

parking areas, landscaping and adjacent structures; 
V. Current aerial photographs of the site and surrounding properties; 



VI. Any other data requested by the Planning Board, Planning Department, 
or other City Departments. 

 
C. The application and supporting data shall be submitted to the Birmingham Planning 

Department not later than the 28th day preceding the meeting of the Planning Board at 
which the application is requested to be heard. Applications that require the submission 
of a Community Impact Study and/or Traffic Study shall submit the application and 
supporting data to the Planning Department not later than the 45th day preceding the 
meeting of the Planning Board at which the application is requested to be heard. 
 

D. The Planning Board shall seek public comment regarding each agenda item that requires 
a motion by the Planning Board. 
 

E. The Planning Board shall notify the Building Department of its approval or rejection of the 
application submitted to it for review. If the application is approved, the Secretary 
approving Planning Board members shall sign and date the approved plans. permit 
application. The Building Department then has the responsibility of comparing those the 
construction drawings submitted for permits with the plans endorsed, approved, 
dated and signed by all approving Planning Board members. 
 

F. Failure of the applicant, or a duly authorized representative, to appear for the hearing will 
result in the application being adjourned to the next regular meeting at which site plans 
are scheduled for review. If after notice, the applicant fails to appear for the second time, 
it will result in an automatic withdrawal of the application. The applicant will be free to 
reapply without prejudice. 
 

G. Site Plan Approval shall be valid for a period of one (1) year from the date it is granted. 
Upon request, the Planning Board may (but need not) grant an extension of not in excess 
of one (1) year to the applicant prior to the expiration date without the necessity for 
making an additional presentation. The Building Official shall not issue a permit for such 
work unless a valid site plan is in effect. 
 

Article IV – Notification of Meetings 

 Public notice of all special meetings of the Planning Board stating date, time and place 
 of such meetings shall be posted at least eighteen (18) hours prior to the meeting. 

Article V – Citizen Participation 

During any Planning Board meeting, any person may question or comment upon any 
specific agenda item at the time the Planning Board considers that item. 

 The public shall also be invited to make comments on any item not on the meeting 
 agenda under the agenda item, "Meeting open to the public for items not on the printed 
 agenda." 

 No person shall address the Planning Board without first having been recognized by the 
 presiding officer. Once recognized, the member of the public shall go to one of the 
 available microphones, and state his or her name and address before speaking. 



 The Chairperson may require that speakers limit their comments so as to provide 
 opportunities for comments from all interested persons. In  particular, no member of the 
 public shall normally be permitted to speak a second time  on the same issue until all 
 others wishing to make a presentation on the subject have had an opportunity to do so. 

 If any person becomes loud or unruly, the presiding officer may rule that person out of 
 order and may forfeit that person's opportunity to speak further. A person may also be 
 expelled from the meeting for disruptive conduct. 

Article VI – Code of Ethics 

 The Planning Board members will: 

1. Recognize the primary role of community planners is at all times to serve the 
past, present and future public interest. 

2. Continuously strive to achieve high standards of integrity and professionalism so 
that the public respect for the community planning process is maintained. 

3. Comply with the City’s Ethics Ordinance.   
4. Continually strive to keep the public informed on community planning issues, 

encourage communication between citizens and elected and appointed officials, 
and emphasize at all times friendly, courteous and professional service to the 
public. 

5. Be aware of, and give special attention to, the long and short range impacts and 
inter-relatedness of planning decisions. 

6. Endeavor to protect and enhance the natural environment and quality of life 
through careful and thoughtful decision making, advice and recommendations. 

7. Make it a duty to share, advance and contribute to the body of planning 
knowledge through education, information, and advocacy. 

8. Make decisions for the good of the community as a whole and avoid any act or 
decision that would tend to promote individual or special interests at the expense 
and/or integrity of community planning. 

9. Strive to utilize professional staff and other resources to achieve the most 
desirable results with regard to the community planning process. 

10. Support and defend the laws and the Constitution of the United States of 
America and State of Michigan. 

Article VII – Amendments 

 These Rules of Procedure may be amended at any regular meeting of the Planning 
 Board upon the affirmative vote of five (5) members. 

 

Adopted: June 13, 2018 

1/08/97, 6/10/98, 1/24/2001,   
10/12/01, 01/09/02, 03/10/04, 
03/09/05, 06/13/18, 03/13/19 
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1'

 - 
2 

5/
8"

1' - 8 3/4"
5' - 0"

9' - 10 5/8"

1'
 - 

3"

4'
 - 

3 
1/

2"

5' - 7 3/8"

8'
 - 

6 
1/

8"

4'
 - 

5 
1/

2"

7' - 9 5/8"

B1-123A

2'X2' ACCESS PANEL

ACCESSIBLE PARKING SIGNAGE 
BY OTHERS

PNT'D METAL PIPE 
BOLLARDS, 
CONCRETE-FILLED

METAL LOCKERS

5'
 - 

6 
5/

8"

8' - 2 5/8"
8' - 5" 1' - 0"

16' - 7 5/8"

3/8" 1' - 2"

1'
 - 

1  
3/

8"
5/

8"

PLAN GENERAL NOTES

1. SEE INTERIOR DESIGN DRAWINGS 
FOR ENLARGED PLANS, ELEVATIONS, 
AND DETAILS OF GUESTROOMS AND 
GUESTROOM BATHROOMS.

2. FOR ADDITIONAL INFORMATION ON 
KITCHEN EQUIPMENT, SEE FOOD 
SERVICE DRAWINGS.

3. SEE A600 FOR EXTERIOR WALL TYPES
4. REFER TO INTERIOR DESIGN 

DRAWINGS FOR ENLARGED PLANS, 
INTERIOR ELEVATIONS AND DETAILS 
OF ALL PUBLIC SPACES.

5. PROVIDE METAL CORNER GUARDS AT 
ALL EXPOSED CMU CORNERS IN BOH 
SPACES.

6. REFER TO FOOD SERVICE DRAWINGS 
FOR CORNER GUARDS IN FOOD 
SERVICE AREAS

7. REFER TO SHEET A604 DOOR 
SCHEDULE FOR SCHEDULE OF CASED 
OPENINGS AND SIZES.

8. PROVIDE PLYWOOD BACKING AS 
REQUIRED IN TELE. CLOSET. 

9. REFER TO LANDSCAPE DRAWINGS 
FOR FOR GREEN ROOF PLANTINGS

10. FINAL LOCATIONS OF FIRE 
EXTINGUISHER CABINETS TO BE 
REVIEWED/APPROVED BY FIRE 
DEPARTMENT AND BUILDING 
OFFICIAL ON SITE. 
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A100-B1

LOWER LEVEL 1 PLAN

298 S Old Woodward Ave.
Birmingham, MI 48009

Daxton Hotel

1623

1
LOWER LEVEL 1 PLAN

0 1 2 4 8

1 SCHEMATIC DESIGN 8-31-17

3 DESIGN DEVELOPMENT
PROGRESS

02-02-18

4 ISSUED FOR
FOUNDATION PERMIT

02-19-18

5 ISSUED FOR
SUPERSTRUCTURE BID

03-15-18

10 SUPERSTRUCTURE
BULLETIN 1

08-15-18

11 ISSUED FOR BUILDING
PERMIT

08-31-18

12 ISSUED FOR
FOUNDATION
CONSTRUCTION

09-07-18

13 ISSUED FOR 90% CD 09-28-18

14 ISSUE FOR BID 10-30-18

15 PERMIT CORRECTIONS 11-16-18

16 BID ADDENDUM #2 11-16-18

17 ISSUED FOR
CONSTRUCTION

02-01-19

18 BULLETIN #05 02-22-19

Remove 1 parking spot to accommodate ADA. 

RFI 086 \055 LL1 Slab Opening Confirmation.pdf

RFI 025 \055 Elevator Pit Locations



GROUND LEVEL 0
0"

02 LEVEL
22' - 0"

03 LEVEL
33' - 0"

04 LEVEL
44' - 0"

05 LEVEL
56' - 7"

1

01.5 MEZZANINE
11' - 0"

T/SLAB ROOF
67' - 7"

UPPER GROUND LVL +1
2' - 3"

LOWER GROUND LVL -1
-1' - 5"

PREFINISHED ALUMINUM CLAD CORNICE

COARSELY TEXTURED 

STUCCO WALL ASSEMBLY

WINDOW W/ CAST STONE SURROUND

CAST STONE WALL ASSEMBLY

PREFINISHED ALUMINUM CLAD CORNICE

ALUMINUM WINDOW ASSEMBLY W/ PNT. 

METAL SPANDREL & SURROUND WITH 

HIGH PERFORMANCE COATING

CAST STONE WINDOW SURROUND

CAST STONE JTS. / REVEALS

CAST STONE CORNICE

STEEL CANOPY STRUCTURE WITH 

HIGH-PERFORMANCE COATING 

STONE BASE

CAST STONE SPANDREL

ALUMINUM DOOR ASSEMBLY  

W/ CAST STONE SURROUND

ALUMINUM & GLASS 

SECTIONAL GARAGE DOOR W/ 

STONE SURROUND  

12
' -

 5
"

CUSTOM STEEL GUARDRAIL WITH 

HIGH-PERFORMANCE COATING

11
' -

 0
"

12
' -

 7
"

11
' -

 0
"

11
' -

 0
"

11
' -

 0
"

8'
 -

 9
"

2'
 -

 3
"

1'
 -

 5
"

ENTRY DOORS W/ 

GLASS LITES

T/MECH SCREEN ROOF
80' - 0"

PERFORATED, CORRUGATED 

METAL SCREEN ASSEMBLY

A314

2
A315

3

A312

3

A313

4

A311

4

A317

3

3 2.6 1.427 6 5 4

EXIST. ADJACENT BUILDING

ENTRY DOORS W/ 

GLASS LITES

A2.4 A2.4 A2.3 A2.2A2.2A2.2A2.2A2.2
A2.3A2.3A2.3A2.3

B1.2 B1.2 B1.2 B1.2 B1.2 B1.2 B1.2 B1.2 B1.2 B1.2 B1.2 B1.2

B1.2 B1.2 B1.2 B1.2 B1.2 B1.2 B1.2 B1.2 B1.2 B1.2 B1.2 B1.2

B3.1 B3.3 B2.2 B2.2 B2.2 B2.2 B2.2 B2.2 B3.2 B2.2 B2.2 B2.2 B3.2

FROST PROOF 

HOSE BIB

FROST PROOF 

HOSE BIB

B1.2 B1.2 B1.2 B1.2

B1.2

B1.2 B1.2

B1.2

B1.2 B1.2B1.2B1.2B1.2B1.2B1.2 B1.2 B1.2 B1.2 B1.2 B1.2 B1.2 B1.2

A1 A1 A1 A1 A1 A1 A1 A1 A1 A1 A1 A1 A1

B2.1B2.1

1.23.33.7 1.7

A210

1 A210

4

FDC

HORN

WINDOW W/ CAST STONE SURROUND

C1

A317 B

2

A318

3

A310

4

17

17

17

GROUND LEVEL 0
0"

02 LEVEL
22' - 0"

03 LEVEL
33' - 0"

04 LEVEL
44' - 0"

05 LEVEL
56' - 7"

01.5 MEZZANINE
11' - 0"

T/SLAB ROOF
67' - 7"

UPPER GROUND LVL +1
2' - 3"

LOWER GROUND LVL -1
-1' - 5"

12
' -

 5
"

11
' -

 0
"

12
' -

 7
"

11
' -

 0
"

11
' -

 0
"

11
' -

 0
"

11
' -

 0
"

CAST STONE CORNICE

CAST STONE JOINTS/ REVEALS

CAST STONE WALL ASSEMBLY

CAST STONE SPANDREL

WINDOWS W/ CAST STONE  

SURROUNDS

PREFINISHED ALUMINUM 

CLAD CORNICE

PREFINISHED ALUMINUM 

CLAD CORNICE

COARSELY TEXTURED 

STUCCO WALL ASSEMBLY

WINDOW W/ CAST STONE 

SURROUND

PREFINISHED ALUMINUM 

LOUVERS,.W/ CAST STONE 

SURROUND

CUSTOM STEEL 

GUARDRAIL WITH HIGH-

PERFORMANCE COATING

LOUVERS SET IN STONE FRAME 

T/MECH SCREEN ROOF
80' - 0"

PERFORATED, CORRUGATED 

METAL SCREEN ASSEMBLY

B2.2 B2.2 B2.2

B1.2B1.2B1.2B1.2B1.2B1.2B1.2B1.2B1.2B1.2B1.2B1.2B1.2B1.2

B1.2B1.2B1.2B1.2B1.2B1.2B1.2B1.2B1.2B1.2B1.2B1.2B1.2B1.2

B2.1B2.1B2.1B2.1B2.1B2.1

COARSELY TEXTURED STUCCO 

WALL ASSEMBLY

B1.2 B1.2 B1.2 B1.2 B1.2 B1.2 B1.2 B1.2B1.2B1.2B1.2

B2.2B2.2B2.2B2.2B2.2B2.2B2.2B2.2B2.2B2.2

B1.2 B1.2 B1.2

B2.1B2.1

A210

5
A210

2
STONE BASE

L2

L1

L3

17
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A200

EXTERIOR ELEVATIONS

298 S Old Woodward Ave.
Birmingham, MI 48009

Daxton Hotel

1623

2
EAST ELEVATION

0 1 2 4 8

1
ELEVATION - WEST

0 1 2 4 8

KITCHEN EXHAUST

LOUVER SCHEDULE

TYPE WIDTH HEIGHT

L1 8' - 1" 13' - 6"

Grand total: 4

L2 5' - 0" 7' - 0"

Grand total: 1

L3 4' - 2" 2' - 6"

Grand total: 1

1 SCHEMATIC DESIGN 8-31-17

3 DESIGN DEVELOPMENT
PROGRESS

02-02-18

4 ISSUED FOR
FOUNDATION PERMIT

02-19-18

5 ISSUED FOR
SUPERSTRUCTURE BID

03-15-18

11 ISSUED FOR BUILDING
PERMIT

08-31-18

13 ISSUED FOR 90% CD 09-28-18

14 ISSUE FOR BID 10-30-18

15 PERMIT CORRECTIONS 11-16-18

16 BID ADDENDUM #2 11-16-18

17 ISSUED FOR
CONSTRUCTION

02-01-19

Number of windows at mezzanine increased from \0506\051 to \0508\051.



GROUND LEVEL 0
0"

02 LEVEL
22' - 0"

03 LEVEL
33' - 0"

04 LEVEL
44' - 0"

05 LEVEL
56' - 7"

01.5 MEZZANINE
11' - 0"

T/SLAB ROOF
67' - 7"

UPPER GROUND LVL +1
2' - 3"

LOWER GROUND LVL -1
-1' - 5"

CAST STONE CORNICE

CAST STONE JOINTS/ REVEALS

CAST STONE WALL ASSEMBLY

CAST STONE SPANDREL

WINDOWS W/ CAST STONE  

SURROUNDS

PREFINISHED ALUMINUM 

CLAD CORNICE

PREFINISHED ALUMINUM 

CLAD CORNICE

COARSELY TEXTURED 

STUCCO WALL ASSEMBLY

WINDOW W/ CAST STONE 

SURROUND

ALUMINUM WINDOW 

ASSEMBLY W/ PNT. METAL 

SPANDREL & SURROUND

METAL GUARDRAIL

12
' -

 5
"

11
' -

 0
"

12
' -

 7
"

11
' -

 0
"

11
' -

 0
"

11
' -

 0
"

8'
 -

 9
"

2'
 -

 3
"

EXIST. ADJACENT BUILDING

T/MECH SCREEN ROOF
80' - 0"

PERFORATED, CORRUGATED 

METAL SCREENS

A319

8

A2.1 A2.1 A2.1

-SLDG

B1.2 B1.2 B1.2 B1.2 B1.2 B1.2 B1.2 B1.2

B1.2B1.2B1.2B1.2B1.2B1.2B1.2B1.2

B2.2B2.2B2.2B2.2B3.2

FROST PROOF 

HOSE BIB

B1.2 B1.2 B1.2 B1.2 B1.2 B1.2 B1.2 B1.2

A1 A1 A1

A210

3

PREFINISHED ALUMINUM 

LOUVERS,.W/ CAST STONE 

SURROUND

GENERATOR 

EXHAUST

FULL HEIGHT ROOF SCREEN 

ACCESS DOOR ON STEEL 

SUBFRAME. REF ROOF PLAN 

FOR ADDITIONAL INFORMATION

L1L1L1

13 13 13

GROUND LEVEL 0
0"

02 LEVEL
22' - 0"

03 LEVEL
33' - 0"

04 LEVEL
44' - 0"

05 LEVEL
56' - 7"

01.5 MEZZANINE
11' - 0"

T/SLAB ROOF
67' - 7"

UPPER GROUND LVL +1
2' - 3"

LOWER GROUND LVL -1
-1' - 5"

ALUMINUM & GLASS SECTIONAL 

GARAGE DOOR W/ STEEL 

SURROUND  

12
' -

 5
"

PNT. METAL COPING

CAST STONE SPANDREL ABOVE 

OVERHEAD DOOR

ALUMINUM WINDOW 

ASSEMBLY W/ PNT. 

METAL SPANDREL & 

SURROUND

METAL CANOPY ASSEMBLY W/ 

HIGH PERFORMANCE COATING

ALUMINUM GARAGE DOOR W/ 

STONE SURROUND & WIRE 

MESH INFILL

11
' -

 0
"

12
' -

 7
"

11
' -

 0
"

11
' -

 0
"

11
' -

 0
"

8'
 -

 9
"

2'
 -

 3
"

1'
 -

 5
"

T/MECH SCREEN ROOF
80' - 0"

FFEEDDBB

PREFINISHED ALUMINUM CLAD 

CORNICE

COARSELY TEXTURED 

STUCCO WALL ASSEMBLY

WINDOWS  W/ CAST STONE 

SURROUND

CAST STONE WALL ASSEMBLY

PREFINISHED ALUMINUM CLAD CORNICE

PERFORATED, CORRUGATED 

METAL SCREEN ASSEMBLY

CAST STONE JTS. / REVEALS

CAST STONE CORNICE

STONE BASE

CAST STONE SPANDREL

ALUMINUM AND GLASS DOORS W/  

CAST STONE SURROUND

CUSTOM STEEL GUARDRAIL W/ 

HIGH PERFORMANCE COATING

PERFORATED, CORRUGATED 

METAL SCREEN ASSEMBLY

A2.4 A2.4 A2.4 A2.4 A2.4 A2.4 A2.4 A2.4

B1.2B1.2B1.2B1.2B1.2B1.2B1.2B1.2B1.2B1.2

B1.2 B1.2 B1.2 B1.2 B1.2 B1.2 B1.2 B1.2 B1.2 B1.2

B3.1B2.2B2.2B2.2B2.2B2.2

FROST PROOF 

HOSE BIB

FROST PROOF 

HOSE BIB

DD.2

A210

7

B1.2 B1.2 B1.2 B1.2 B1.2 B1.2 B1.2 B1.2 B1.2 B1.2

A1A1A1A1A1A1A1A1A1

A316

4
A319

5

B2.213 13 13

2

A514

17

02 LEVEL
22' - 0"

03 LEVEL
33' - 0"

04 LEVEL
44' - 0"

05 LEVEL
56' - 7"

T/SLAB ROOF
67' - 7"

D

11
' -

 0
"

12
' -

 7
"

11
' -

 0
"

11
' -

 0
"

CAST STONE WALL ASSEMBLY

CAST STONE SPANDREL

WINDOWS W/ CAST STONE 

SURROUNDS

PREFINISHED ALUMINUM 

CLAD CORNICE

PREFINISHED ALUMINUM 

CLAD CORNICE

COARSELY TEXTURED 

STUCCO WALL ASSEMBLY

WINDOW W/ CAST STONE 

SURROUND

CAST STONE JOINTS/ REVEALS

METAL GUARDRAIL

E.6

B1.2 B1.2 B1.2B1.2

B1.2 B1.2 B1.2 B1.2

B2.2 B3.2

B1.2 B1.2 B1.2

B1.3

1313

02 LEVEL
22' - 0"

03 LEVEL
33' - 0"

04 LEVEL
44' - 0"

05 LEVEL
56' - 7"

T/SLAB ROOF
67' - 7"

11
' -

 0
"

12
' -

 7
"

11
' -

 0
"

11
' -

 0
"

CAST STONE WALL ASSEMBLY

CAST STONE SPANDREL

WINDOWS W/ CAST STONE 

SURROUNDS

PNT. ALUMINUM CLAD 

CORNICE

PNT. ALUMINUM CLAD 

CORNICE

COARSELY TEXTURED 

STUCCO WALL ASSEMBLY

WINDOW W/ CAST STONE 

SURROUND

CAST STONE JOINTS/ REVEALS

METAL GUARDRAIL

FF EE

B3.3 B2.2

B1.2B1.2B1.2B1.2B1.2

B1.2B1.2B1.2B1.2

B2.2

B1.2 B1.2 B1.2 B1.2 B1.2

ALUMINUM AND GLASS, ROOF 

ACCESS DOOR

B1.4

13
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A201

EXTERIOR ELEVATIONS

298 S Old Woodward Ave.
Birmingham, MI 48009

Daxton Hotel

1623

2
ELEVATION - NORTH

0 1 2 4 8

1
ELEVATION - SOUTH

0 1 2 4 8

3
COURTYARD NORTH ELEVATION

4
COURTYARD SOUTH ELEVATION

0 1 2 4 8

0 1 2 4 8

LOUVER SCHEDULE

TYPE WIDTH HEIGHT

L1 8' - 1" 13' - 6"

Grand total: 4

L2 5' - 0" 7' - 0"

Grand total: 1

L3 4' - 2" 2' - 6"

Grand total: 1

1 SCHEMATIC DESIGN 8-31-17

3 DESIGN DEVELOPMENT
PROGRESS

02-02-18

4 ISSUED FOR
FOUNDATION PERMIT

02-19-18

5 ISSUED FOR
SUPERSTRUCTURE BID

03-15-18

11 ISSUED FOR BUILDING
PERMIT

08-31-18

13 ISSUED FOR 90% CD 09-28-18

14 ISSUE FOR BID 10-30-18

15 PERMIT CORRECTIONS 11-16-18

16 BID ADDENDUM #2 11-16-18

17 ISSUED FOR
CONSTRUCTION

02-01-19

\0503\051 Aluminum louvers with cast stone surrounds added to the greenway façade before the door. 

Entry door has moved.
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4 UCMG

5'-0" 6'-6"

BIKE RACK PER CITY
OF BIRMINGHAM
OLD WOODWARD
STREETSCAPE
STANDARDS, TYP.

PEDESTRIAN LIGHT PER CITY
OF BIRMINGHAM OLD
WOODWARD STREETSCAPE
STANDARDS, TYP.

TRASH
RECEPTACLE PER
CITY OF
BIRMINGHAM OLD
WOODWARD
STREETSCAPE
STANDARDS, TYP.

BENCH PER CITY OF
BIRMINGHAM OLD
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STANDARDS, TYP.
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2
2
'-
8
"

2
5
'-
6
"

D
R

IV
E
W

A
Y
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SIDEWALK, SEE
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FACE OF ADJACENT
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18 HM
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50 LM
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"
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FINISH)

PROPOSED
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CONCRETE
PLANTER CURB, TYP.
SEE DETAIL 3, SHEET
L 2.0

PROPOSED STREET
LIGHT FIXTURE
AND POST

L2.3

5'-0"x 5'-0" TREE
GRADE PER CITY
STANDARD EJ5851
GINKO, SEE DETAIL 4,
5, 6, 7, 8, SHEET L 2.0
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ISSUED FOR CONSTRUCTION

 2019.02.01

3 DESIGN DEVELOPMENT

PROGRESS

02-02-18

4 ISSUED FOR CITY REVIEW 04-19-18

5 ISSUED FOR BUILDING

PERMIT

08-31-18

6 ISSUED FOR 90% CD 09-28-18

7 ISSUED FOR BID 10-29-18

8 ISSUED FOR

CONSTRUCTION

02-01-19

9 ISSUED FOR PERMIT

CORRECTION

02-18-19

GROUND LEVEL LANDSCAPE PLAN
1 SCALE: 1" = 10'-0"

L1.0

GROUND LEVEL

LANDSCAPE PLAN

N O R T H
0 5'-0" 10'-0" 20'-0"

SITE FURNISHINGS ALTERNATIVES PER OLD WOODWARD AVE STREETSCAPE DESIGN COMPENDIUM BY PARSONS & MKSK (REFER TO L3.2):

NOTES:
· ALL GROUND FLOOR PLANTER BOXES SHALL BE IRRIGATED BY DESIGN / BUILD IRRIGATION CONTRACTOR (BY OTHERS).
· FIBER OPTIC SYSTEM AND ELECTRICAL SYSTEM TO BE EXTEND PER CITY OF BIRMINGHAM AND MATCH EXISTING NORTH OLD WOODWARD STREETSCAPE.

*VALET PARKING AREA SUBJECT TO CITY COMMISSION APPROVAL

NOTES:
· IRRIGATION CONTRACTOR

SHALL IMPLEMENT OLD
WOODWARD STREETSCAPE
IRRIGATION PLAN AND EXTEND
INTO DAXTON HOTEL
STREETSCAPE PROJECT.

· SHOWN FOR REFERENCE ONLY
· REFER TO SHEET  IR4 FROM

PROJECT: OLD WOODWARD
AVE. RECONSTRUCTION
PROJECT CONTRACT # 2-17(P)

PLANTER TYPE 'A' IRRIGATION - FOR REFERENCE ONLY
2 SCALE: NTS

Delete 1 tree on S. Old Woodward frontage.



PROJECT NUMBER

BOOTH HANSEN

Chicago, Illinois  60661

333 South Des Plaines Street

Architecture   Interiors   Planning

298 S Old Woodward Ave.

Birmingham, MI 48009
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The embattled retail sector suffered a rugged week, with another round of

closures announced that would result in 465 additional shuttered stores.

Major chains, including Gap, JCPenney, Victoria’s Secret and Foot Locker,

headlined a 48-hour span of darkened storefronts reported as part of the

retailer’s Q4 results.

Gap, JCPenney and Victoria’s Secret blamed declining same-store sales,

following the critical holiday shopping season. Foot Locker’s reported growth

more than doubled expectations, though it still plans to close around 165

stores across the country.

Just 24 hours earlier, Gap announced it will close 230 stores over the course

of the next two years, following a 7% drop in same-store sales during the

holiday quarter. The retailer plans to separate sister-company Old Navy into

a publicly-traded company, and create a new firm to house its remaining

brands.

JCPenney announced Thursday it will close 18 department stores this year, as

well as nine of its home and furniture stores.

Closings announced on Wednesday included L Brands’ Victoria’s Secret going

dark on 53 stores this year, following a 3% same-store sales decline during

the holidays.

Business Insider reports that the latest round of announcements brings the

total number of planned store closures this year to more than 4,500.

READ MORE AT FOX BUSINESS

GET CRE NEWS IN 150 WORDS

SUBSCRIBE TO CONNECT WEEKENDER

For comments, questions or concerns, please contact Dennis Kaiser
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An inescapable trend emerged in recent years and months: a large and growing number of
communities are now engaged in comprehensive plans and zoning code revisions, and they're
doing that planning work in the hopes of creating a future that is fundamentally distinct from the
20th century model of planning.

Comprehensive plans are expanding the vision of the urban centers of the future upward, not just
outward. Instead of planning for more sprawl on the fringes of metropolitan areas and providing
more protectionist measures for existing neighborhoods, plans are increasingly allowing for more
room to grow inside city boundaries.

For years, it has been dif�cult to �nd examples of the building envelope or planned residential
capacity of cities expanding except by means of annexation or green�eld development. With
exceptions for central business districts and historic urban cores, plans in the largest cities usually
meant protections for the single-family neighborhoods that comprise the vast majority of land
uses in cities all over the country. New development at a scale to accommodate population growth
was left to the fringes.

But in 2019, the number of cities allowing new kinds of urban-centered growth is quickly climbing.
The number of states forcing urban growth on reluctant local governments is also climbing.

In these cities, affordable housing, missing middle housing, inclusionary zoning, transit oriented
development, accessory dwelling units, and a mix of uses are valued over exclusionary zoning,
euclidean zoning, green�eld development, parking requirements, and car-oriented master
planning. New density, new building heights, and new incentives for transit oriented development
and affordable housing are the orders of the day.   

2019 might be the year that urban planning idealism is given a chance to overthrow the status quo.

The question of whether the new planning paradigms will be effective in undoing the worst
consequences of 20th century planning is very much up for debate. Recent studies have generated
skepticism that zoning for more density will balance the housing market. Others argue that we
aren't going far enough, that "missing middle" housing won't suf�ce to solve the housing crisis. It's
hard to say how many affordable units it will take to solve the housing crisis, but the scale required
is certainly larger than the numbers discussed in the examples below.

Still, we know the legacies of the previous generation of plans: the congestion and environmental
destruction of sprawl, the social inequality of exclusionary zoning, the decreasing supply of homes
and apartments available at prices accessible to low- and middle-income people, and a massive,
growing homeless population. And if the legacy if 20th century planning proves anything, it's
that plans, and planning, and zoning matter—even if it's only one piece of a much bigger puzzle. 

The status quo has fallen far short of its dreams. It would be foolish to assume a 20th century
model will �t for the 21st century and beyond. If anything, an adjustment is long over due.

The plans, they are a-changin.

The Trendsetters
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State of California

The California State Capitol in Sacramento. (cmshepard, Shutterstock)

Last year's Senate Bill 827, which eventually failed in committee, shifted the new era of pro-
development plans into a new gear. Building on the work of previous state legislation to make it
easier to develop affordable housing and add accessory dwelling units, SB 827 and two other bills
proposed by State Senator Scott Wiener attempted to make an unprecedented land use power
group at the state level by ending density maximums, parking minimums, and restrictive height
limitations for massive swaths of transit adjacent areas around the state.

SB 827 failed, but Senator Wiener and the state's growing number of Yes In MY Backyard (YIMBY)
advocacy organizations haven’t given up. Wiener proposed a new bill, SB 50, which proposes many
of the same pro-development reforms, and Wiener is now chairing the committee that killed SB
827 in 2018.

The California State Legislature this year will also consider a bill called the Housing Crisis Act of
2019, otherwise known as SB 330. Proposed by State Senator Nancy Skinner (D-Oakland), SB 330
would "curtail the ability of cities and counties to rezone properties to decrease their developable
potential," according to a February 21, 2019 article by Steven Sharp.

Minneapolis, Minnesota
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Building on the effort of SB 827 in California, the Minneapolis 2040 Comprehensive Plan has
probably done more to move the needle on planning for new density than any other effort around
the country. While an earlier draft of the plan called for fourplexes in every residential
neighborhood in the city, the �nal, approved plan dialed the density back a notch to allow for
triplexes—a massive shift in the planning paradigm and a major accomplishment for the city's
planners and politicians. Now that the plan is approved, the implementation of zoning changes will
probably still pose challenges, so Minneapolis will remain a city to watch for the foreseeable
future. The Neighborhoods 2020 plan, for instance, is in the works now, with the intention of
diversifying the city's neighborhood organizations.

Los Angeles, California

Evidence of the state of California's effectiveness is jumpstarting accessory dwelling unit (ADU)
construction is most obvious in Los Angeles, where according to a study by the Terner Center for
Housing Innovation at UC Berkeley, ADU permits jumped from 90 ADU applications in 2015 to
1,980 in 2017.

But for a homegrown approach to the new planning paradigm, look no further than Measure JJJ,
approved by city of Los Angeles voters in 2016 and already having a tangible effect on the built
environment. Measure JJJ enabled the Transit Oriented Communities Affordable Housing
Incentives Program, which is designed to create more of two things: affordable housing and transit
oriented development.

Based on analysis by Craig Lawson and Jason Lopata published in September 2018, the city had
received applications for 112 TOC projects as of June 2018, yielding 5,571 residential units, with
1,145 affordable units set aside in that total. A Los Angeles Department of City Planning report
from earlier in 2018 also touted the program's success in delivering affordable units.

In 2017, Los Angeles voters were also faced with an aggressive ballot measure, "The Neighborhood
Integrity Initiative," that would have slowed growth considerably by giving new discretionary
powers to the public. Voters soundly defeated that measure. 

States Take Control 

The State of Oregon
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The Oregon State Capitol in Salem. (Christoper Boswell, Shutterstock)

The state of Oregon is considering two bills that would make a signi�cant departure from the
planning status quo by enabling new density in cities throughout the state. Although these bills
have a long way to go still for approval, the actions of the state of Oregon represent the most
ambitious rejection of the status quo of 20th century planning paradigms underway anywhere in
the country.

House Bill 2001 would follow the lead of the Minneapolis 2040 comprehensive plan by ending
single-family zoning in all Oregon cities of at least 10,000 residents. The bill, proposed by House
Speaker Tina Kotek (D-Portland), requires cities to allow fourplexes on properties currently zoned
for single-family zoning. The statewide scope of House Bill 2001 distinguishes it from its
predecessors. If approved, it would instantly become a landmark law in the history of long-term
planning in the United States.

Then there's Senate Bill 10, recently proposed by Oregon Senate President Peter Courtney (D-
Salem), which would mandate statewide increases in density around frequent transit lines. Senate
Bill 1o provides another example of a state considering whether to override local control of land
use regulation, similar to House Bill 2001 and the famous example provided by SB 827 in California
in 2018.

State of Utah

Utah State Senator Jake Anderegg, R-Lehi proposed SB 34, an "Affordable Housing Modi�cations"
bill for consideration by the State Legislature this year.

In addition to increasing funding for the state's largest affordable housing loan fund, SB 34 would
allow mother-in-law apartments and encourage construction of high-density housing near transit
in the hopes of promoting housing affordability (for more details on the proposed legislation, see
news coverage by Tony Semerad from December 2018).
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As noted by an article by Nolan Gray and Brandon Fuller, SB 34 would force local governments to
plan for the state's worsening housing crisis. But unlike proposed laws in California and Oregon, SB
34 leaves much of the legal control of land use regulations in the hands of local governments. It
will still be up to cities how they go about achieving their plans for growth.

"Municipalities facing a housing crunch would have to adopt at least three policies from a menu of
popular housing reforms—policies that run the gamut from bread-and-butter housing policy to
radical reforms. More conservative options, like starting a community land trust or purchasing and
preserving existing affordable units, are still on the table. So, too, are permitting accessory
dwelling units and lowering parking requirements," according to Gray and Fuller.

State of Washington

In addition to Oregon and California, the state of Washington will be one of the most active in
considering statewide legislation that could change the land use regulatory system is cities and
communities of all shapes and sizes and every corner of the state. 

Headlining the effort is State Senator Guy Palumbo (D-Maltby), who has proposed a package of
housing bills that are driving the land use and planning discussion in the state (the comparison to
Senator Scott Wiener in San Francisco has been made more than once). As explained in an article
by Josh Cohen, published in January 2019, Cohen is proposing one bill that would require
"minimum densities of 150-units of housing per acre within a half-mile of a transit hub," and
another that would "make 'missing middle' housing, such as duplexes, triplexes, small apartment
buildings and the like, legal to build near public amenities, such as parks, schools and hospitals."
Doug Trumm also provided coverage of the minimum density bill when it was still gestating at the
end of 2018.

Local control advocates are not pleased with the idea of the state calling the density
shots, but Palumbo defends the need for state preemption by describing mistakes
made by planners and politicians 20 years ago. Here is Senator Palumbo, quoted in
Cohen's article:

My district is the epicenter of the growth issues not happening as intended over 20
years ago when we passed the Growth Management Act. You have Seattle not
upzoning, but people have to buy homes somewhere. We take growth from Seattle, but
don’t get investment in roads, schools, transit. The lack of density in cities is breaking
my district.

Palumbo isn't the only Washington legislator active in the land use and housing discussion this
year. Stephen Fesler published a long list of bills to watch this year in those �elds as well as the
environment, transportation and infrastructure, and public safety.

Locals Trying to Undo the Consequences of Past Planning Paradigms

Charlottesville, Virginia
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Monticello, the plantation home of Thomas Jefferson, located just across Interstate 64 from
Charlottesville. (Andriy Blokhin, Shutterstock)

Charlottesville, Virginia is working on a Comprehensive Plan that includes a new land use map that
would allow higher-density housing around the city. The Comprehensive Plan is proposing new
density as a prescription for recent racial strife, and a history of land use powers skewing toward
wealthy, white interests.

Caris Adel wrote a feature published in January about how the density proposed in the
Comprehensive Plan has emerged in response to a legacy of inequality resulting from decades of
neighborhood associations wielding land use power in the name of neighborhood character.

Unable to grow outward, advocates won't allow advocates from wealthy white neighborhoods to
direct growth only to a few corners of the city any longer. 

"In the past, Charlottesville’s growth has been warped, with development directed toward a
handful of neighborhoods while others remained untouchable. This continued even as late as
2003, says Planning Commission member Rory Stolzenberg, when the city moved to promote
higher-density development in the West Main Street corridor," according to Adel.

The historically African-American neighborhoods like 10th and Page and Fifeville have done the
heavy lifting of absorbing the city's new development and growth, at the potential expense of
neighborhood character. "Black neighborhoods, meanwhile, have historically been ignored,
displaced, and overruled. In a 1995 oral history of the Ridge Street neighborhood, longtime black
residents Joan and Theresa Woodfolk recounted a pattern of neglect by the city, and described
feeling as if they had to beg for basic services," according to Adel.

https://www.shutterstock.com/image-photo/charlottesville-usa-january-20-2013-monticello-635988524?src=uRTUe9ZOD3GIeSbQDEyg_Q-1-76
https://www.c-ville.com/zoned-out-how-neighborhood-associations-and-zoning-regulations-have-shaped-our-city/
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As detailed by Adel, planners are pushing for more density to increase the stock of affordable
housing in the city, reduce the exclusionary realities of single-family zoning, reduce segregation in
the city, and better represent the needs of renters in the community. A separate article by Emily
Noko describes the Compressive Plan as an effort to �ght back against the city's racist zoning
demons.

Despite the intentions of the narrative, and the relatively advanced stages of the planning process,
the density proposed in the current Comprehensive Plan is far from a sure thing.

San Diego, California

Andrew Keatts reports that San Diego Mayor Kevin Faulconer asked the City Council "to eliminate
building height limits near transit throughout the city, outside of coastal neighborhoods" in a state
of the city address earlier this year. The mayor also suggested removing parking minimums and
allowing new density for affordable housing development. The mayor has already proposed a law
to rescind parking requirements in transit-adjacent neighborhoods.

"Faulconer announced the plan while explicitly framing himself as a YIMBY – for Yes in My Backyard
– a term positioned against so-called NIMBYs who oppose new development. He declared himself
the city’s �rst YIMBY mayor," according to Keatts.

The mayor's YIMBY politics directly counter the protectionist policies advocated by neighborhood
groups over the last century or so of local planning politics, sometimes called NIMBY politics, for
Not in My Backyard.

According to Keatts, if the San Diego City Council were to adopt the planning and zoning package
proposed by Mayor Faulconer, San Diego would be "among the most aggressive [cities] in the state
at attacking California’s housing shortage."

Fairfax County, Virginia

The Fairfax County Board of Supervisors in March 2018 approved the Embark Richmond Highway
plan, which allows for new density on an eight-mile stretch of the Richmond Highway (also known
as U.S. Route 1). The new density in the area around the Huntington Metro Station complements
the larger Richmond High Corridor Improvements project and a Richmond Highway Bus Rapid
Transit (BRT) plan that will expand the highway and add BRT, bike, and pedestrian infrastructure.

Here we see density as a key component of transportation planning—the long-promised and
seldom-delivered intersection between land use and transportation planning.

An article by Joanne Tang from January 2019 details the plans for the transit gateway around the
Huntington Metro Station.

Santa Rosa, California

"Developers seeking to build housing developments near Santa Rosa’s two train stations could
soon build up to twice as many market-rate apartments as would otherwise be allowed by
promising to construct additional affordable housing," reported Will Schmitt in January 2019.

https://nextcity.org/daily/entry/charlottesville-fights-back-against-its-racist-zoning-demons
https://www.voiceofsandiego.org/topics/government/begun-the-yimby-war-has/
https://www.planetizen.com/news/2018/12/102020-transit-oriented-parking-reform-proposal-san-diego
https://www.fairfaxcounty.gov/planning-zoning/embark-richmond-highway
http://www.virginiadot.org/projects/northernvirginia/richmond_highway.asp
https://www.fairfaxcounty.gov/transportation/richmond-hwy-brt
https://ggwash.org/view/70448/richmond-highway-could-be-getting-more-housing-shops-and-bus-rapid-transit
https://www.pressdemocrat.com/news/9145683-181/santa-rosa-city-council-endorses
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"The move is the latest step in a series of changes meant to make the city more attractive to
builders as it starts to overhaul its long-term blueprint for downtown commercial and residential
development," according to Schmitt.

The new density bonus was necessary to comply with a new state law (see the above section on
California). Still, Santa Rosa's new density bonus takes the city beyond compliance with state law.

Seattle, Washington

The city of Seattle is currently working to deliver the unzoning promised by the Mandatory
Housing Affordability (MHA) policy approved by the city several years ago, and in development in
the years since. According to a recent article by Daniel Beekman, "the plan would upzone 27 urban
villages, plus commercial corridors and about 6 percent of lots now zoned exclusively for detached
houses."

The process of upzoning the targeted areas of the city has created political controversy all over the
city, in the University District for instance, and for the City Council in particular. Supporters of the
upzonings were marshaling resources to bolster the plan as recently as February 21, 2019.

In case the upzonings of the MHA plan fall short of the original intention, the city can still take
credit for approving a fairly broad and consequential parking reform package in April 2018.

Spokane, Washington

Rebecca White reported on January 8, 2019 that the city of Spokane, Washington is considering
changes to its zoning code that would allow taller developments and fewer parking regulations in
parts of its downtown.

"City Council President Ben Stuckart said the regulations, which allow 30 to 50 percent less parking
on attached housing and dwellings to be built about 15 feet taller, were a few of several potential
rule changes designed to �ll in sections of the city and combat a housing shortage," according to
White.

"Loosening the restrictions on parking, building height, lot size and other standards could
encourage developers to build duplexes, townhouses or attached houses, which are sometimes
called row houses," according to Nathan Gwinn, an assistant planner at the city of Spokane, who is
paraphrased in the article. Gwinn is describing the missing middle of housing—another notable
theme emerging from contemporary planning efforts.

Renton, Washington

In fact, missing middle housing is the main talking point driving new allowances for accessory
dwelling units in Renton, Washington.

https://www.planetizen.com/node/87845/mandatory-inclusionary-zoning-gets-committee-approval-seattle
https://www.planetizen.com/news/2017/11/95759-mandatory-housing-affordability-details-released-seattle
https://www.seattletimes.com/business/real-estate/city-report-widespread-single-family-zoning-is-damaging-seattle-and-needs-changing/
https://crosscut.com/2019/02/u-district-business-owners-fighting-upzones-until-end
https://www.seattletimes.com/seattle-news/politics/heres-when-the-city-council-could-upzone-seattle-neighborhoods/
https://www.theurbanist.org/2019/02/21/no-backsliding-mha-upzones-are-a-crucial-step-to-tackle-housing-crisis/
https://www.planetizen.com/news/2018/04/98053-citywide-parking-requirement-reform-passes-seattle
http://www.spokesman.com/stories/2019/jan/08/spokane-city-council-may-allow-less-parking-taller/
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"Faced with its own need for middle-income or 'workforce' housing, the Renton City Council voted
in October 2017 to cut ADU permit fees in half. Based on the modest success of the program so far
— over the past year there were �ve applications for new ADU permits versus �ve total between
2010 and 2017 — the city council voted in mid-November to extend the fee cuts [pdf] until the end
of 2020," wrote Josh Cohen in December 2018.

Salt Lake City, Utah

Salt Lake City relaxed its zoning code to allow for accessory dwelling units in October 2018.
According to an article by Tony Semerad, the city previously allowed ADUs only within a half-mile
of transit stops on the TRAX system. The changes to the city's ADU regulations now allow for
ADUs in residential neighborhoods citywide.

"The city’s new approach also eases some requirements on entrances and setbacks for ADUs, as
well as rules for parking by letting driveways and available street parking spaces suf�ce," explained
Semerad at the time of the approval.

Semerad's portrayal of the political debate surrounding the debate broke down on the expected
political lines: on one side, advocates for housing affordability, on the other, residents concerned
about parking and "quality of life."

Cedar Rapids, Iowa

B.A. Morelli reports that the Cedar Rapids City Council approved an overhaul of the city's zoning
code in December 2018.

"The old code was written in the spirit of the 1950s and ’60s when suburban development took
precedent over downtown neighborhoods, but the city has grown and tastes have changed and in
some case come full circle," according to Morelli.

Included in those new tastes are new allowances for accessory dwelling units, bike parking, and
urban bee keeping. Interestingly, the city decided to reduce the former code's emphasis on ground
�oor retail or commercial spaces in the city's downtown urban core. "Under the new code, the city
is moving away from that requirement and letting the market dictate except for on Third Street SE
and 16th Avenue SE between NewBo and Czech Village," according to Morelli.

The stated purpose of the city's new zoning code is to enable a more walkable and bikable city, in
keeping with the vision laid out in the city's 2015 EnvisionCR Comprehensive Plan. The new code is
also a form-based code, as detailed in an article by Morelli from 2016.

The Cautionary Tales

San Francisco, California 

https://renton.civicweb.net/FileStorage/4B9B886D70B84056AB762B808D147D34-RES%204359%20-%201787%20-%20Res%20Extending%20Sunset%20Date%20for%20Re.pdf
https://crosscut.com/2018/12/facing-high-housing-prices-renton-pushes-backyard-cottages
https://www.sltrib.com/news/2018/10/17/salt-lake-city-loosens/
https://www.thegazette.com/subject/news/government/8-take-aways-from-cedar-rapids-new-zoning-code-urban-beekeeping-snout-houses-ground-floor-retail-20190110
http://www.cedar-rapids.org/local_government/departments_a_-_f/community_development/plans/envisioncr_Comprehensive_Plan.php
https://www.thegazette.com/subject/news/government/local/cedar-rapids-looks-to-modernize-development-with-form-based-code-20160421
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The rooftop park at the Transbay Transit Center in San Francisco, of�cially known as the Salesforce
Transit Center, closed a few weeks after it opened due to structural �aws in the building. (Mike Pearce,

Shutterstock)

The City by the Bay provides a complicated case study of progressive planning efforts in 2019.

On one hand, ambitious measures with broad support from the pro-development and urbanist
coalition have been achieved or underway in the city. At the end of 2018, the city achieved the
highest-pro�le example of parking reform in the country, when the San Francisco Board of
Supervisors decided to eliminate parking minimums citywide. Since then, the city's newly-elected
mayor, London Breed, has proposed by-right approval of affordable housing developments, as well
as reduced development fees for affordable housing.

On the other hand, the city's aggressive approach to inclusionary zoning has been criticized as too
much of a hindrance for developers and case study in unintended consequences.

Also on the other hand, the city also approved the massive Central SoMa Neighborhood Plan in
November 2018. The �rst lawsuit against the plan has already been �led, under the accusation that
the plan does not suf�ciently consider the impacts of 39,000 new jobs and 7,000 new homes on
the city's infrastructure. That litigation re�ects the traditions of the old planning paradigm. But
YIMBYs and urbanists also protested the Central SoMa plan's jobs-housing imbalance, arguing that
the development patterns proposed in the plan will ensure a continued reliance on long
automobile commutes.

https://www.planetizen.com/news/2018/10/100875-open-month-san-franciscos-transit-terminal-shut-down-due-cracked-beams
https://www.planetizen.com/news/2019/02/102796-right-approval-affordable-housing-projects-proposed-san-francisco
https://www.planetizen.com/news/2019/02/102875-cheaper-easier-affordable-housing-development-proposed-san-francisco
https://www.planetizen.com/node/86267/when-does-inclusionary-zoning-go-too-far-san-francisco-might-find-out
https://www.planetizen.com/news/2018/11/101578-how-san-francisco-ran-out-affordable-housing-funds-and-what-do-about-it
https://www.planetizen.com/news/2018/11/101556-san-francisco-approved-expanded-central-soma-plan
https://www.planetizen.com/news/2019/01/102653-san-franciscos-massive-central-soma-plan-faces-litigation
https://www.planetizen.com/news/2018/04/98092-sfs-central-soma-plan-would-add-40000-jobs-7000-housing-units
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San Francisco has as much reason as any city to get the new era of planning right—the city has
become a poster child for many contemporary urban ills, like failing public transit, the persistence
of car culture, skyrocketing housing prices, gentri�cation and displacement, and corporate interest
being allowed to run roughshod over the independent spirit and small business entrepreneurialism
of urban centers.

New York, New York

Finally, there's the Big Apple. Like San Francisco, it's hard to get a sense of how committed New
York is to maximizing its urban potential. Granted that it would be foolish to argue that New York
City hasn't gone much further along this road than any other city in the United States. Along the
way, New York also became the poster child of the perceived ills of urban growth—from slum
clearance to broken windows to gentri�cation and displacement.

Mayor Bill de Blasio has been spearheading a series of rezonings around the city, aimed at
increasing the city's housing stock, preserving existing affordable housing units, and adding new
affordable housing units to achieve an ambitious housing platform laid out at the beginning of his
�rst term.

Under the banner of two programs approved in 2016, Zoning for Quality and Affordability and
Mandatory Inclusionary Housing, the New York City Department of City Planning has managed to
complete extremely controversial rezonings of neighborhoods in all �ve boroughs. The two
programs' list of planning reforms included reads like a progressive's wish list, including parking
reform for numerous building types along transit lines.

The controversies surrounding these rezonings, the continued lack of affordable housing, rising
housing prices, falling transit ridership, and public squabbles with the Trump administration earn
skepticism about whether New York's planning efforts are heading in the right direction, and as
always, New York will be one of the �rst places to look in the future to determine the success of
the present.
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One can't talk about growth, zoning & comprehensive plans & their consequences in terms of a
distinct future w/o critically examining the detrimental aspects of its dominant planning tool: the urban
planning model. This model continues to define "success" in business, economic growth terms,
favoring the built environment in concert with the commercial real estate industry. And, heavily
subsidized, leading to artificial rates of gentrification, displacement, property values, fees, & taxes,
visited upon low-moderate income families, seniors, young adults, fixed income, special needs
populations. There are alternatives to the "urban planning" model, but first there needs to be an
active interest to alternative planning tools, impacts, and outcomes, which I do not see by the urban
planning priesthood.
△ ▽
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While the removal of parking minimums should be lauded, if cities really want to make a difference
they need to require parking maximums. Most profit-driven developers will build all the parking they
think their renters or purchaser will want, sometime more than 1 space per unit. Cities interested in
reducing congestion should cap parking, especially in TODs. Also, parking needs to be "unbundled"
from the unit price, making housing units more affordable to those who don't need parking.
△ ▽
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"the city's aggressive approach to inclusionary zoning has been criticized as too much of a hindrance
for developers and case study in unintended consequences."

I think it is an intended consequence. The NIMBYs in San Francisco support such strict affordable
housing requirements because they are deliberately trying to discourage new development.
△ ▽

 • Reply •

keenplanner  • 8 days ago> Pietro Gambadilegno

So untrue. We want to increase the affordable housing stock so people other than tech
workers can afford to live here. Neighborhood groups actively work with developers to bump
up the percentage of inclusionary units. Developers find many daunting challenges in San
Francisco, but NIMBYs are generally supportive of new developments. Kudos to the Mayor for
trying to remove obstacles to getting permits, etc. This should lower construction costs and
encourage development.
△ ▽
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